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By Francis R. JONEs. 


E who reads the history of the founda- 

tion and early years of the government 
of the United States, and who studies the 
lives of the men prominent in public affairs 
at that time, is impressed more and more 
forcibly by their extraordinary talents, disin- 
terested, unselfish and lofty patriotism. _In- 
deed so little of frail human nature is attrib- 
uted to them that we should hesitate to 
believe in their public histories, unless incon- 
trovertibly attested. They seem far above 
common mortals, having no infirmities of 
private character. Lordly Agamemnon, the 
son of Atreus, and the much ‘enduring 
Ulysses are more human and more real to us 
than Washington, Madison, Jay or Marshall. 
Hamilton is redeemed from being a lay 
figure by his passionate impetuosity, Jeffer- 
son by his cunning self-seeking, Adams by 
his infirmities of temper. But the others for 
the most part are mere names for great 
achievements and have no individuality for 
us. If there is material extant from which 
to reconstruct the real men with flesh and 
blood and human failings like mortals of 
today, the historians and biographers have 
carefully avoided its use. Yet to have 
wrought the work they did, to have inspired 
the love, the respect and admiration of their 
cotemporaries, as they did, they must have 
been singularly human, however exalted 
their ideals, and however paramount the in- 
fluence of the stirring times in which they 
lived. Surely “the muse of history hath 
encumbered herself with ceremony, as well 
as her sister of the theatre. She, too, wears 
the mask and the cathurnus, and speaks to 





measure.” “I would have history familiar 
rather than heroic.” I would rather have 
been in the hunting field with George Wash- 
ington, than at Valley Forge; or pitching 
quoits with John Marshall at the Barbecue 
Club, than seen him presiding at the trial of 
Aaron Burr. 

It is more agreeable to pass in silence over 
the weaknesses in the private character of a 
great public man than to state the truth. It 
is easier to bow in admiration before his 
genius and his talents and achievements, 
than to weigh the great with the little, the 
strong with the weak, the good with the bad, 
and strike a just equipoise. There is, too, a 
sense of gratitude added to that of admira- 
tion, which may well lull the most conscien- 
tious biographer into silence as to faults. 
Yet it is due to history; it is due to his 
cotemporaries and posterity; nay, more, it is 
due to the man himself, that the whole truth 
of his life and character should be known. 
The truth of history requires that the private 
characters of all men with whom it deals 
should be set forth, in order that their public 
acts may be intelligently estimated and inter- 
preted. For no man has two separate exist- 
ences or characters. His public career is 
part and parcel of his personality, as is also 
his private life. Yet in regard to the private 
lives of many of our most illustrious men 
history has recorded nothing but lavish and 
indiscriminate praise. It is both pleasant 
and possible to believe that some of the 
fathers of the Republic were paragons of 
domestic and social virtues and accom- 
plishments, agreeable companions, stalwart 
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friends, affectionate husbands and _ fathers, 
slow to anger and of great mercy. But when 
this description is applied to nearly the whole 
generation of the Revolution, one is forced 
to suspect that at least in regard to some 
there has been a suppression of interesting 
facts. It is unfortunate that history, in bow- 
ing on bended knee in adoration, should have 
been blinded thus. 

Whether or not there has been a suppres- 
sion of facts in regard to the private charac- 
ter of John Marshall cannot now be deter- 
mined. Of him history records nothing but 
good. His was a temperament affectionate 
and charitable, of the utmost good nature, 
equanimity and purity. Yet the insistence 
which is placed upon his great sweetness of 
temper gives rise to the suspicion that it 
may be a case of protesting too much. His 
pictured features with their low brow; spark- 
ling, dark eyes; thin, firm lips, and rounded 
chin, betoken a man of passionate temper, 
of keen sensibility, of much dignity and 
great intellect; a thoroughly human individ- 
uality, withred blood pulsing in his veins and 
an ardent heart keeping company with an 
active brain. And one is led to believe that 
the portraits of him are true to the life from 
his many friendships and the respect with 
which he inspired his generation. However 
this may be, there can be no doubt that like 
many other great lawyers, both living and 
dead, Marshall was of an indolent disposi- 
tion. “ ‘Even by his friends he is taxed with 
some little propensity to indolence,’ says the 
Duc de Liancourt; and his friends, we sus- 
pect, were not unjust to him. In truth, he 
was something of a truant. But such were 
the vigor and comprehension of his mind 
that he could better afford than most men to 
indulge a fondness for social, and even con- 
vivial enjoyments.” 

Of Marshall’s public career, however, there 
is and there can be no question. His po- 
litical independence and fearlessness were 
equaled only by his judicial dignity and high 
character as a magistrate. His name has 
deservedly become the synonym for a great 





| the great questions of his profession. 


and perfect judge. He sits enshrined in the 
hearts of lawyers with Holt, Hardwicke, 
Mansfield and Stowell. No words of praise 
are too great, no terms of admiration too elo- 
quent, to justly describe his judicial career 
and the mighty work which he accomplished. 

As the eldest son of a schoolmate of 
George Washington he derived from his 
father, perhaps, the earliest basis. for his 


| almost idolatrous affection for and faith in 
| that great man. 
ably was the first cause for his political 


This influence, too, prob- 


opinions, which by study and observation 
early became fixed convictions, to which he 
steadily adhered through life; enthusiasti- 
cally supporting a strong central govern- 
ment, and earnestly defending the adminis- 
trations of Washington and Adams against 
what now seem to us factious and ignorant 
attacks. And it was in this defence, con- 


| ducted without partisanship, but with the 
| weight of his incomparable and unanswera- 


ble logic, that he was schooled for the great 
work which was to engage the last thirty- 
four years of his life, give him undying fame, 
and win for him the gratitude, respect and 


| admiration of all succeeding generations of 


the Republic. Although his political predi- 


| lections were strong, he yet had no political 


animosities, except in the case of Jeffer- 
son, whom he mistrusted, if not misjudged, 
and whose virulent comments upon his con- 


| duct of the trial of Aaron Burr were such as 


to exasperate any man. With this excep- 
tion, however, his political opponents were 
ever as ready to accord their affectionate tes- 
timony 10 both his character and ability, as 
he was to bestow upon them his considera- 
tion and praise. 

The life of John Marshall is devoid of 
dramatic incident. It is the life of a great 
lawyer and a great magistrate, engrossed by 
His 
political career was due to, and was the out- 
growth of, his professional interests, and 
those interests were primarily in questions 
arising under the Constitution. Born on 
September 24, 1755, he grew to manhood in 

o 
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the midst of the Revolutionary agitations 
prior to the Declaration of Independence. 
It was a stirring time, in which men’s minds 
and passions and ideals were aroused and 
chastened and uplifted. They were years of 
patriotic ardor and sacrifice. They were 
years which brought out whatever unselfish 
devotion to principle, whatever courage to 
fight and, perchance, to die for those princi- 
ples, and all the serene hope for the future, 
there were in man. It was a time that in- 
spired men with almost supernatural abili- 
ties, and Marshall, 
with his healthy 
nature, brought up 
in a thinly popu- 
lated district of 
northeastern Vir- 
ginia, ardently 
drank in the spirit 
With 
the exception of a 


of the age. 


year, when he was 
fourteen, in which 
sent to 
school in West- 
moreland County, 
where he began 
the study of Latin, 
and the succeed- 
ing year, when he 
had the advantage 
of a Scotch clergy- 
tuition in 


he was 


’ (At the age of 46. 
mans 


Horace and Livy, 

he had no instruction in his boyhood, 
except that which his father gave. At 
the age of eighteen he began the study of the 
law, but soon his energies were concentrated 
upon the grave public questions which were 
then coming to their crisis, and he forsook 
the study of jurisprudence for that of arms. 
In the spring of 1775 he entered the militia 
service of Virginia as a lieutenant and con- 
tinued in military service until January, 1781, 
during which time he took his part as 
lieutenant or captain in the battles of Bran- 
dywine, Germantown, Monmouth and Stony 
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Point, and was one of the memorable army 
that endured the rigorous winter at Valley 
Forge. There his judicial abilities seem to 
have been recognized by his fellow officers 
and subordinates, as he was often asked to 
settle disputes. There, also, he acted as 
deputy judge-advocate, and as such came 
into personal relations with Washington and 
Hamilton. During the winter of 1779 and 
1780, he was stationed at Williamsburg, 
where he attended lectures on law and 
natural philosophy at William and Mary 
College, and with- 
in a year was ad- 
mitted to practice. 
His rise in the pro- 
fession was steadi- 
ly consistent, and 
within a very short 
time he became the 
acknowledged 
leader of the Vir- 
ginia bar. His 
rapid  advance- 
ment was due not 
to any of the arts 
of the advocate, for 
he had neither 
“melody of voice, 
nor grace of ges- 
ture, nor elegance 
of style,” but to his 
extraordinary  in- 
tellectual force. He 
was, and he felt 
himself to be, pre-eminently a lawyer. 
The profession suited both his _ tastes 
and his talents, and it was only under 
pressure that he swerved from it to en- 
ter the political arena. He was elected to 
the Virginia legislature of 1782, and in the 
autumn of that year became a member of 
the executive council, which latter position 
he soon resigned, only to be elected to the 
legislature again in 1784. During these 
years his reputation as a lawyer steadily 
grew, and the conviction that a strong cen- 
tral government, capable of restoring and 
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maintaining the public credit, of managing 
national affairs, and of dealing with force 
and authority with international questions, 
became established; a conviction to which 
he adhered with warmth and constancy, and 
to which is probably due the confidence of 
Washington and Adams, and the life-long 
friendship of Hamilton. In 1788 he was a 
member of the Virginia Constitutional Con- 
vention, and therein acted as the lieutenant 
of Madison in the advocacy of the adoption 
of the National Constitution, and seconded 


that statesman’s efforts to a material extent. | 


His principal contributions to the delibera- 
tions were on the subjects of taxation, the 
power of the Congress to provide for the 
organizing of the militia, and the judicial 
power conferred upon the Federal govern- 
ment. After the adoption of the Constitu- 
tion of the United States, the party opposed 
to it in Virginia was so strong that Marshall 
felt obliged to continue a member of the 
legislature for two years, where he did yeo- 
man service in support of the administra- 
tion of Washington. In 1795 he was again 
elected to the legislature, against his wishes 
and without his consent, where his support 
of the commercial treaty with England nego- 
tiated by John Jay, earned for him such a 


national reputation, that, upon the death of' 


the attorney-general, Mr. Bradford, Wash- 
ington tendered him the vacant place. This 
Marshall declined upon the ground that it 
would interfere with his engagements at the 
bar. The following year he was offered by 
Washington the embassy at Paris, but he 
again declined to enter the national service. 
In 1797, however, upon the rejection by 
France of Mr. Pinckney as minister to that 
country, President Adams named Marshall 
as one of the three commissioners to attempt 
to adjust the differences between the two 
countries. Marshall did not feel at liberty 
to decline this mission, and together with 
Pinckney and Gerry conducted the abortive 
negotiations at Paris with M. Talleyrand, 
which resulted in the infamous X YZ letters. 
That chapter is, perhaps, the most curious in 








all our diplomatic history, and it is due to 
John Marshall, who wrote the unanswerable 
letters to M. Talleyrand, that our share in it 
was conducted with such dignity and spirit, 
that, although unsuccessful in the objects 
sought, it aroused so great public enthusiasm 
at home that the designs of France were 
absolutely checked. Mr. Marshall arrived 
at New York on his return on the seven- 
teenth of June, 1798, where he was received 


| with enthusiasm, and at Philadelphia a pub- 


lic dinner was tendered to him by both 
Houses of Congress, at which the sentiment 
was offered: “Millions for defence, but not a 
cent for tribute.” 

Marshall’s reputation was now firmly es- 
tablished, and he returned to Richmond in 
the hope of resuming his practice at the bar, 
having declined the place upon the Supreme 
bench made vacant by the death of Mr. Jus- 
tice Wilson, which place was afterwards 
offered to and accepted by Mr. Justice 
Washington. But his determination to re- 
main at the bar was frustrated by the earnest 


| solicitation of General Washington, who 
| urged it upon him as a patriotic duty to 


stand for Congress. This he reluctantly con- 
sented to do, and he was elected after a cam- 


_paign of much bitterness and calumny. 


Upon taking his seat in December he drafted 
the answer to the President’s speech, as 
chairman of the committee appointed for 
that purpose, and on the nineteenth of 
December performed the melancholy duty 
of announcing to the House the death of 
Washington, whom he apostrophized as 
“The hero, the sage and the patriot of Amer- 
ica, — the man on whom, in times of danger, 
every eye was turned and all hopes were 
placed.” During this session of Congress 
he steadfastly supported the administration 
of President Adams, except in voting for the 
repeal of the clause of the sedition act relat- 
ing to seditious libels, and he added mate- 
rially to his reputation by his successful 
defence of the President’s surrender to the 
British authorities of Thomas Nash, who 
had committed murder on the high seas on 
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board an English frigate. Congress ad- 
journed upon the fourteenth of May, 1800. 
Without any intimation having been made 
to him, Marshall was nominated as Secretary 
of War on the seventh of May. This ap- 
pointment he declined, but on the thirteenth 
he accepted the secretaryship of State, Mr. 
Pickering having been removed from that 
office by President Adams, and he continued 
to exercise the functions of secretary until 
March 5, 1801. The short time during which 
he held the portfolio of State was character- 
ized by his successful correspondence with 
the English minister respecting the claims 
of British creditors and neutral rights. Upon 
the resignation of Mr. Chief Justice Ells- 
worth, Marshall advised the appointment of 
John Jay to the vacancy, and, upon the 
declination of that gentleman, he urged 
President Adams to raise Mr. Justice Pater- 
son to the Chief Justiceship. Instead of 
sending the name of that judge to the Sen- 
ate, however, the President, on January 31, 
1801, appointed his Secretary of State to that 
high office. The appointment was immedi- 
ately confirmed, and on February 4 Mar- 
shall took the oath of office and his seat upon 
the bench as Chief Justice of the United 
States. His commission was signed by Mr. 
Dexter, the Secretary of War, acting as 
Secretary of State at the request of the 
President, but Marshall continued to hold 
the office of secretary until the appointment 
of Mr. Madison by President Jefferson. 
For the remaining thirty-four years of his 
life Marshall’s whole energies were engaged 
upon his judicial work, except the time 
which he spent in writing the “Life of Wash- 
ington” and in attendance upon the Virginia 
Constitutional Convention in 1829. His 
“Life of Washington” was undertaken at the 
solicitation of Mr. Justice Washington, who 
furnished the papers for and divided the 
profits of it. It was first published in a 
five-volume edition, with a long introduc- 
tion on the history of the Colonies, — the 
first three volumes appearing in 1804, the 
fourth in 1805, and the fifth in 1807. It was 





afterwards, in 1831, abridged to two volumes. 
The original work did not prove so accept- 
able to the public as had been anticipated. It 
is prolix and perhaps too comprehensive, 
and having been written in such a_ short 
space of time, while the weighty questions 
of his judicial position usurped his attention, 
it is not such a work as the public had the 
right to expect. It does justice neither to 
the author nor to the subject. Mr. Magruder 
in his “Life of Marshall,” says of it: “In 
honesty it must be admitted that the censori- 
ousness of the English critics came nearer 
to the truth than the friendly and courteous 
compliments of the popular author’s coun- 
trymen. In the first place, the time had not 
come when the life of Washington could be 
properly written, so far at least as his admin- 
istrations as President were concerned; the 
questions which had then arisen were too 
near; the partisanship was as fresh and as 
strong as ever; and even the judicial mind of 
Marshall could not escape such powerful 
present influences. Neither was Marshall 
altogether fitted to write a great book; he 
was not a literary man nor a scholar; he did 
not understand the art of composition, and 
of making a vivid, condensed, attractive 
narrative. He wrote a useful book, as a 


‘man of his ability could not fail to do when 


dealing with subjects with which he was 
thoroughly familiar, and in which he was 
deeply interested; he had further the advan- 
tage which arises always from personal 
acquaintance with the subject of the memoir 
and entire sympathy with him. For the stu- 
dent of American history the book must 
thus have a value; but general readers have 
long since forgotten it, and leave it neglected 
on the shelves of the old libraries.” 

No incident in the life of Marshall so well 
illustrates the veneration in which he was 
held as his attendance upon the Virginia 
Constitutional Convention of 1829. He was 
then seventy-four years old and had attained 
his unexampled reputation and authority as 
a great judge. He spoke seldom and briefly, 
but always in a conciliatory spirit, although 
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he earnestly deprecated any change in the 
scheme of government. Perhaps it is worth 
while to reproduce here some of his senti- 
ments there expressed upon the independ- 
ence of the judiciary. “I have grown old in 
the opinion that there is nothing more dear 
to Virginia, or ought to be dearer to her 
statesmen, and that the best interests of our 
country are secured by it. Advert, sir, to 
the duties of a 
judge. He has to 
pass between the 
government and 
the man whom 
that government 
is prosecuting, be- 
tween the most 
powerful _ individ- 
ual in the com- 
munity and_ the 
poorest and most 
unpopular. It is 
of the last impor- 
tance that in the 
exercise of these 
duties he should 
observe the utmost 
fairness... The ju- 
dicial department 
comes home in its 
effects to every 
man’s fireside; it 
passes on his 
property, his rep- 
utation, his life 
his all... . I have 
always thought, from my earliest youth till 
now, that the greatest scourge an angry 
Heaven ever inflicted upon an ungrateful 
and a sinning people, was an ignorant, a cor- 
rupt, or a dependent judiciary.” 

A vivid conception of the attitude of the 
Chief Justice towards the Convention and 
of the Convention towards him is derived 
from the remarks of Mr. B. Watkins Leigh: 
“Up gets the gentleman from Loudon, and 
thanks his honored and venerable and ven- 
erated friend from Richmond (Mr. Chief 
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Justice Marshall) for saying that he will vote 
for their proposition; and immediately after 
another gentleman from Loudon made an 
occasion to say, that his highly venerated 
friend was his political father, that he took 
delight in following his lessons and that it 
was gratifying to his heart to find that his 
very venerable friend from Richmond was 
willing to take what they proposed to give, 
if he could not get 
what he preferred. 
But, sir, have we 
heard one word 
like a purpose to 
meet the generous 
spirit of that gen- 
tleman with a like 
generous spirit? 
Any, the least in- 
timation, that if 
their proposition 
failed, they would 
accede to his? 
Not one word... 
The generous and 
affectionate _ dis- 
position of the 
gentleman from 
Richmond they 
applaud and com- 
pliment; but they 
—they will yield 
nothing!” 

We come now 
to a consideration 
of the judicial ca- 
reer of the great Chief Justice, and it 
must be brief. No lawyer can approach 
it without a feeling of admiration and rever- 
ence. To adequately treat it a critical ex- 
amination of all his opinions, including as 
they do judgments of the greatest moment 
upon questions of constitutional law, of 
equity jurisprudence, of the common law, of 
admiralty, of prize and international law is 
necessary. It would be a high and worthy 
task, and alone can sufficiently present to 
the profession and the world the greatness 
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of his intellect, the perfection of his magis- 
tracy. For thirty-four years he upheld the 
perfect type of the perfect judge, with ever 
increasing reputation and veneration and 
confidence. For thirty-four years he in- 
spired the reverence not only of members 
of the bar, but of his associates on the bench, 
who, like Mr. Justice Story, held his friend- 
ship dearer even than their admiration for 
his genius. For thirty-four years he domi- 
nated with a benign, yet irresistible force of 
intellect the deliberations of the august tri- 
bunal over which he presided. In a pecu- 
liar and paramount manner for thirty-four 
years he was the Supreme Court of the 
United States. His opinions are contained 
in the thirty volumes of reports from I 
Cranch to g Peters, inclusive. In these 
volumes there are eleven hundred and six 
cases in which the opinions of the Court 
were filed, and of these opinions the Chief 
Justice wrote five hundred and nineteen, and 
he delivered in addition eight dissenting 
opinions, the most important of which was 
Ogden v. Saunders, 12 Wheat, 213; and his 
judgment in Rose v. Himely, 4 Cranch, 241, 
was overruled by Hudson v. Guestier, 6 
Cranch, 281. Prior to the accession of Mar- 
shall to the Supreme Court there had been 
but six decisions upon questions of Consti- 
tutional law. During his magistracy there 
were sixty-two such decisions, in thirty-six 
of which he wrote the opinions of the Court. 
As is said by that accomplished gentleman 
and lawyer, Mr. Henry Hitchcock: “These 
details illustrate the relations which the 
Chief Justice bore to his associates. It is not 
strange, in view of his acknowledged intel- 
lectual supremacy, the exalted reputation 
which he had acquired in varied and highly 
important public service at home and 
abroad, and his singularly winning personal 
traits, that the history of his labors during 
that period should be in so great part the 
history of the Supreme Court itself... . In 
this his opportunity was not less exceptional 
than his great powers and his unprecedented 
task. That he felt it to be so is shown by 





the nature and methods, as well as the mag- 
nitude of the work he did. Never dealing 
in abstract theories, . . . nor failing clearly 
to discern and steadfastly to insist upon the 
strict limits of the judicial power, he never 
neglected an opportunity for developing and 
presenting in all its aspects the great and 
novel political conception embodied in the 
Constitution,—a_ political conception at 
once profoundly simple and singularly com- 
plex; one people and many States, the gov- 
ernment of each supreme in its own sphere; 
the strength and safety of each, and the pros- 
perity of all, dependent upon and assured by 
the absolute supremacy of the fundamental 
iaw.... Thus, in fulfilling the highest 
duties of the judge, he exercised the noblest 
functions of the statesman. In doing this, 
he sought neither to enlarge nor restrict the 
meaning, but to ascertain and enforce the 
true intent of the Constitution and the law, 
to the sole end that its purposes might be 
fulfilled.” 

If it is necessary to mention briefly some 
small part of Marshall’s great work as a 
judge, a cursory reference to the great prin- 
ciples of constitutional law which he pro- 
pounded and established is all that can be 
done here. 

As Jay had first declared in Chisholm v. 
Georgia, 2 Dal. 14, the supremacy of the 
Constitution of the United States, so Mar- 
shalt in Marbury v. Madison, 1 Cranch, 137, 
declared an act of Congress void which was 
inconsistent with that Constitution, and in 
United States v. Peters, 5 Cranch, 115, and 
Fletcher v. Peck, 6 Cranch, 87, he likewise 
decreed laws of Pennsylvania and Georgia, 
respectively, null and void for the same 
reason. In Cohens v. Virginia, 6 Wheat, 
264, the Chief Justice held an act of Vir- 
ginia unconstitutional, which was incompati- 
ble. with a constitutional act of Congress. 
By the decisions in McCulloch v. Marvland, 
4 Wheat. 316, Osborn v. Bank of United 
States, 9 Wheat. 738, Weston v. Charleston, 
2 Peters 449, it was established that the 
States have no power, by taxation or other- 





Fohn Marshall. 





JOHN MARSHALL, 





62 


The Green Bag. 





wise, to impede, burden or control in any 
manner, any means or measures adopted by 
the Federal government for the execution 
of its powers, and in Gibbons v. Ogden, 9 
Wheat. 1, and Brown v. Maryland, 12 
Wheat. 419, the paramount authority of 
Congress to regulate commerce with foreign 
nations and among the several States was 
upheld and established. In a series of cases 
beginning with Fletcher v. Peck and includ- 
ing New Jersey v. Wilson, 7 Cranch 164, 


Sturges v. .Crowninshield, 4 Wheat. 122; | 


Dartmouth College v. Woodward, 4 Wheat. 
518, the inviolability of the obligation of 
contracts from impairment by any State was 
adjudged. 

This meagre statement is trite, and seems 
not only axiomatic, but unimportant to us of 
to-day. It is like a statement of the law of 
gravity. But when it is reflected that nearly 
the whole structure of our constitutional 
law has been reared upon these foundations 
laid by Mr. Chief Justice Marshall, the mag- 
nitude and importance of these decisions 
cannot be too greatly conceived. As was so 
justly and eloquently said. at Saratoga on 
August 21, 1879, by the Hon. E. J. Phelps, 
at the first meeting of the American Bar 
Association: 

“A soldier of the Revolution, the com- 


panion and friend of Washington, as after- | 


wards his complete and eloquent biographer, 
greatly distinguished at the bar and in the 
public service before he became Chief Jus- 
tice, and then presiding in that capacity for 
so long a time, with such extraordinary 
ability, with such unprecedented success, if 
the field of his success had been only the 
ordinary field of elevated judicial duty, his 
life would still have been, in my judgment, 
one of the most cherished memories of our 
profession and best worthy to be had 
in perpetual remembrance. Pinckney 
[Pinkney] summed up his whole char- 
acter, when he declared that Marshall 
was born to be the Chief Justice of 
whatever country his lot might happen 
to be cast in. He stood pre-eminent and 








unrivalled, as well upon the unanimous tes- 
timony of his great contemporaries, as by 
the whole subsequent judgment of his coun- 
trymen. The best judicial fruit our profes- 
sion has produced. . . . He was the central 
figure, the cynosure, in what may well be 
called the Augustan age of the American 
bar; golden in its jurisprudence, golden in 
those charged with its service and sharing 
in its administration. . . . He has been esti- 
mated as the lawyer and the judge without 
proper consideration of how much more he 
accomplished and how much more is due 
to him from his country and the world than 
can ever be due to any mere lawyer or judge. 
The assertion may, perhaps, be regarded as 
a strong one, but I believe it will bear the 
test of reflection, and certainly the test of 
reading in American history, that practically 
speaking we are indebted to Chief Justice 
Marshall for the American Constitution. 
... He was not the commentator upon 
American Constitutional law; he was not 
the expounder of it; he was the author, the 
creator of it. The future Hallam, who shall 
sit down with patient study to trace and elu- 
cidate the constitutional history of this coun- 
try, to follow it from its origin through its 
experimental period, and its growth to its 


| perfection, to pursue it from its cradle, not, 


I trust, to its grave, but rather to its immor- 
tality, will find it all for its first half century 
in those luminous judgments in which Mar- 
shall, with an unanswerable logic and a pen 
of light, laid before the world the conclu- 
sions of his court. It is all there, and there 
it will be found and be studied by future 
generations. The life of Marshall was itself 
a constitutional history of the country from 
1801 to 1835. . . . I shall not try to depict, 
no poor words of mine could depict, the 
spectacle which that unassuming, but digni- 
fied tribunal presented . during thirty-five 
years of time, while with unabated strength 
he continued to preside there until the snows 
of four-score winters had fallen on his head; 
surrounded by the associates and the circle 
of advocates I have referred to, dealing with 
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the greatest questions, the most important | His life, strange to say, remains to be writ- 
interests, in the light of the highest reason, | ten. Lives enough have been thought worth 
the finest learning, the most elevated senti- | writing that never were worth living, but the 
ment, and often with an affecting eloquence, | life of the great magistrate is unwritten still. 


JOHN MARSHALL. 


which in our busy day has disappeared from | Perhaps it is as well that it should be. Time 
courts of justice to be heard there no more; | was needed to set its seal upon the great 
and shrined in the respect, the affection, the | lessons he taught; experience was requisite 
veneration of all his countrymen; no breeze | to show what was the result of following 
of party conflict but was hushed in his | and what the result of departing from them. 
presence, no wave of sectional quarrel but | Some day the history of that life, that grand 
broke and subsided when it reached his feet. | pure life, will be adequately written. But 
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let no prentice hand essay the task. He 
should possess the grace of Raphael and the 
color of Titian, who shall seek to transfer to 


an enduring canvas that most exquisite pic- 
ture in all the receding light of the days of 
the early Republic.” 





NoTE. — Through the kindness of Mr. 
Justice Gray, of the United States Supreme 
Court, in allowing a photograph to be 
taken of the very fine portrait of Chief Jus- 
tice Marshall painted by Jarvis, which is now 
owned by Mr. Justice Gray, we are able to 
present as this month’s frontispiece a copy 
of what is, we think, the best portrait of 
the great Chief Justice. We feel sure that 
our readers will appreciate, as fully as we 
do, the courtesy of Mr. Justice Gray. 

With this portrait it is interesting to com- 
pare the miniature done in crayon by Saint 
Mémin (see page 55), and the excellent 
portrait (of which there are many copies) 
painted for the Law Association of Phila- 
delphia by Henry Inman (see pages 61 and 
63). The Saint Mémin miniature is said 
by Joseph P. Bradley (Century, v. 16, p. 
779) to be regarded by the family “as the 
very best likeness ever taken of their hon- 
ored ancestor.” Bradley refers to the Jarvis 
painting as a “very fine portrait.” The 
well-known full-length portrait of Marshall, 
owned by the Boston Athenzum, of which 
the Harvard Law School has a replica, is 
the work of Chester Harding (see page 57). 

A few words concerning John Wesley Jar- 
vis may not be out of place. He was born 
in the north of England in 1780, and was 
brought to this country as a child by his 
parents. He became known in the early 
nineteenth century as one of the foremost 
portrait painters in America. His home 
was New York, but he traveled extensively, 
as the portrait painters of that time usually 
did, and he painted many portraits in Bal- 
timore, Charleston and New Orleans. Dun- 





lap called him the best portrait painter in 
the city of New York for many years. Like 
many of our early painters, he began by 
being an engraver. His first teachers were 
Savage and Edwin. Henry Inman and 
Thomas Sully were his collaborators at 
various times. Jarvis was a nephew of the 
great Methodist, John Wesley, but he was 
a notoriously convivial character, and his 
bibulous exploits as a diner-out occupy an 
immoderate part of the attention of his 
biographer. He appears to have been 
famous, also, as the Chauncey Depew of his 
day, and our American Vasari, William 
Dunlap, in his gossiping ‘‘ History of the 
Rise and Progress of the Arts of Design in 
America,” quotes many of his after-dinner 
anecdotes and jests. As to Jarvis’s eccen- 
tricities, it is curious to note that in 1830 he 
acquired the reputation of being singular 
by wearing, on Broadway, ‘a long coat 
trimmed with furs,” “like a Russian prince 
or potentate from the North Pole,” observes 
the parochial Dunlap. But, unfortunately, 
Dunlap, who had an eye for long coats 
trimmed with furs, and who was scandalized 
by the disorderly appearance of Jarvis’s 
unscraped palette and unwashed brushes, 
has very little to say about the man’s nota- 
ble achievements in art. Among his other 
works, Jarvis painted a series of full length 
portraits of military and naval heroes for 
the New York City Hall. With Inman’s 
aid, Jarvis was able to turn out about six 
portraits a week, for which he received from 
one hundred to one hundred and fifty dol- 
lars each. Jarvis died in 1840.—[ The Edi 
tor. | 





The Restoration of Whipping. 


65 





THE RESTORATION OF WHIPPING AS A PUNISHMENT 
FOR CRIME. 


By Hon. Simeon E. Batpwin, L L.D. 


BOUT the middle of the last century a 

wave of humanitarian sentiment rolled 
over the civilized world. It began in the 
United States and ended in Europe. It 
brought with it many good things. It left 
behind it also a certain amount of sediment. 
Part of this sediment was a mushy concep- 
tion of the relations of criminals to society. 
What was society to do with them? Were 
they, after all, very much in fault? Had they 
not been children of evil, by inheritance 
from ancestors for whose rascality or its con- 
sequences they ought not to be held respon- 
sible? What right had one man to punish 
another? Was that not an affair that be- 
longed solely to God? 

Under the influence of such considera- 
tions, whipping was struck out of the crim- 
inal codes of Southern Europe, and of most 
of the American States. Of late years, it 
has been reinstated in a few. Has it been 
rightly reinstated, and has little Delaware 
been wise in always retaining it? 

I am one of those who would answer both 
these questions in the affirmative. I believe 
that human government exists by the permis- 
sion of God and in some sort represents 
divine justice on earth. I believe that for 
grown men the main object of criminal pun- 
ishment should be to punish, and that 
reformation is a secondary matter, and gen- 
erally a hopeless task. 

The moral sense of the community de- 
mands that he who has committed some act 
of criminal violence against his neighbor 
should be caught and made to smart for it. 

The criminal is generally a utilitarian. He 
has committed the crime because it will 
bring him, he hopes, a certain good, and at 
worst can only entail upon him a certain 
evil. This possible evil is remote and con- 
tingent. The good is immediate. Society 





must make the evil heavy enough and dis- 
iasteful enough to outweigh the element of 
uncertainty and distance. 

To measure out punishment in all cases 
of serious crime by so many months or years 
in jail is to use but a rough yard-stick. 

A London magistrate of long experience, 
Sir Edward Hill, once said that long sen- 
tences make very little difference in their 
deterring influence upon criminals as com- 
pared with short ones for the simple reason 
that the criminal classes are devoid of imag- 
ination. They do not and cannot picture 
to themselves the dragging monotony, year 
after year, of prison toil, or month after 
month of prison idleness, with that vivid- 
ness and sense of reality with which it strikes 
an industrious citizen. Whether they are 
sent up for two years or for twenty seems 
to them of slight account. 

No sentence in a county jail, be it long 
or short, is greatly dreaded by a hardened 
criminal. It gives him in most cases an 
assurance of better housing and of better 
food than he is in the habit of gaining by 
any other mode of exertion. He has never 
taken into his soul the full measure of the 
good of liberty. It is not a good, except 
so far as its possessor knows how to make 
good use of it; and that to him was never 
known, or but half known. 

On the other hand, whipping is dreaded 
by every one, man or child. We shrink 
from it first and most, because it hurts. 

It is no degradation to a boy to be whipped 
by his father, or by his master at school. 
That is not his objection to it. He feels that 
it is a reasonable and natural consequence 
of misdoing, and leaves him better rather 
than worse. The sailor and the soldier, 
until recent years, met it in the same way, 
and with no loss of spirit or loyalty to their 
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flag. Custom, for them, had dissociated it 
from disgrace. It was simply retribution. 
In civil life, however, to the grown man, it 
is and always was a mark of degradation in 
the eyes of the community. But as a pen- 
alty for crime, it is a consequence of degra- 
dation, rather than a cause of it. It was the 
crime that really degraded. 

The criminal dreads whipping mainly, as 
the boy does, because it hurts. A French 
physician at the head of the great prison 
hospital at Toulon, in a work on the charac- 
teristics of convicts, has said that the aboli- 
tion of punishment accompanied by torture 
has resulted in greatly augmenting the num- 
ber of homicides. A convict, whom he 
quotes, had been sentenced to fifty stripes. 
“Ah,” said the man, “that is worse than fifty 
strokes of the guillotine. One suffers dur- 
ing it, and after it, too.” 

Let us admit that degraded as such a man 
is by his brutal act and the brutal heart 
behind it, he is further degraded by the 
whipping to which he may be sentenced. 
So far as concerns his relations to his par- 
ticular friends and associates, he ought to be, 
and this, however we may deplore his fall in 
the eyes of the world at large, is a strong 
argument for the infliction of this particular 
penalty. The social sting often goes deep- 
est. A man hates to lose caste among those 
with whom he associates familiarly. The 
term “jail-bird” shows how the community 
regards the man who has been once sen- 
tenced to imprisonment. But his mates 
often look upon him as none the worse for it. 
He has simply been unlucky. Let him be 
stripped and put under the lash, however, 
and he sinks in their estimation. It may, 
indeed, have another good tendency from 
that very fact. It may drive him from out 
of their company, into that of honest men 
again. But, be this as it may, to flog one 
criminal deters, by the very disgrace of it, 
hundreds from crime. 

To boys it could bring little of discredit 
or disgrace. It is a remedy that the worid 
has always recognized as belonging to their 





time of life. In the great schools of Eng- 
land birching has been freely dealt out by 
the best teachers, and it brings no shame, 
unless there be a want of pluck to stand it 
bravely. 

In Scotland whipping was strongly rec- 
ommended as the general punishment for 
juvenile offenders, in a Parliamentary Report 
presented in 1895, by a Departmental Com- 
mittee appointed to consider the subject. 
In 1893, three hundred and thirty-five boys 
had been thus flogged instead of being sent 
to jail; in 1894, two hundred and sixty-eight; 
but the effect of this report was such that in 
1898, there were four hundredand sixty-eight 
sentences to whipping and only three hun- 
dred and thirty-eight to imprisonment, while 
there was a diminution of the total number 
of juvenile offenders convicted by one hun- 
dred and seventy-eight. 

Virginia, in 1898, reverted to a similar 
policy by a statute authorizing whipping to 
be substituted for fine or imprisonment, at 
the discretion of the court, as the sentence 
upon a conviction for crime of any boy under 
sixteen years of age, provided the consent 
ot his parent or guardian be first given. 

Let any one familiar with the administra- 
tion of criminal justice, and desirous to make 
it better, turn the light of his own experience 
on this subject; and as he looks back on the 
monotonous routine of the police court, with 
its sentence after sentence inflicted on the 
habitual rounder, to whom the jail has be- 
come a home, he must see cause to consider 
if one good whipping at the outset might not 
often have saved what has been not simply 
a wasted life, but a life that has wasted the 
property of the community and the peace of 
the State. 

To replace whipping in the list of permis- 
sible punishments would not, of course, in- 
volve the restoration of the whipping post, 
nor is it a penalty appropriate to every case. 
Let it be inflicted in private, and, when upon 
grown men, for such offences only as involve 
the use or threat of great personal violence 
or indignity to another; unless, as in India, 
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it be added to the sentence of habitual 
criminals, upon a third or fourth conviction. 

Nor should the cat-o’-nine tails or any 
similar instrument of torture be used. The 
birch or the leather strap will be sufficient 
for the purpose. 

The- country was horrified, a few weeks 
since at the threat of the scoundrels, who 
kidnapped young Cudahy in Omaha, to put 
out his eyes unless his father gave them 
twenty-five thousand dollars. It is doubtful 
if they would have been base enough to do it, 
had the ransom demanded not been paid; 
but to make such a threat deserves the lash, 
and to fulfil it might well justify a sentence 
to a dozen whippings, with suitable intervals 
of a few weeks for reflection and anticipation 
between. 

A robber in another State recently burned 
an old man’s feet with a red hot poker, to 
make him show where his little savings were 
hid. That ruffan would be insufficiently 
punished by a mere sentence to imprison- 
ment. He needs the sting of something 
sharper. ‘ 

Such crimes will increase as the wealth of 
the country increases, unless the conse- 
quences of conviction are made more disa- 
greeable to the offender. The way I sug- 
gest is one, and it comes to us with the sanc- 





tion of the approval of the whole world in 
all former generations down to within a hun- 
dred years. 

Economy is also a matter worth some 
consideration. 

Eugene Smith of the New York bar, in an 
address before the last meeting of the Na- 
tional Prison Association, estimated the 
taxes annually imposed in the United States 
for the repression and punishment of crime 
at two hundred million dollars. A large 
part of this goes to the maintenance of jails 
and prisoners. They probably cost the pub- 
lic (making due allowance for interest on 
what was laid out on _ buildings) not 
less than one dollar and a half a day for 
each convict, over and above all he can be 
made to earn by prison work. Instead of 
spending five hundred dollars to keep some 
kidnapper or wife-beater in jail a year, sup- 
pose that he were kept there but half that 
time, and given a dozen lashes at the end of 
each two months. A leather strap that costs 
a dollar would save two hundred and fifty 
dollars, and I venture to say that he would 
seldom be found to come up for a second 
offence. In Connecticut, where whipping 
was in use for two hundred years in crim- 
inal sentences, no white man was. ever 
whipped twice. 





KNICKERBOCKER GOLF AND OTHER FORBIDDEN 


SPORT OF NEW 


By Lee M. 


E think of golf as a recent importation 

into the United States. We never 
imagine that it was a pastime of the burgh- 
ers of New Amsterdam. When we think of 
these ancient Dutchmen of Manhattan tak- 
ing recreation, immediately we picture a 
group of portly fellows lolling at their ease, 
smoking long-stemmed pipes, with tankards 
of ale within easy reach. Perhaps, if the 





NETHERLANDS. 


FRIEDMAN. 


“Rip Van Winkle” legend has sufficiently 
corrupted our imagination, we associate a 
slow game of ten pins with the wild dissipa- 
tion of the younger Knickerbockers. 

The ancient records, however, throw a 
new light upon the subject and prove that 
these old Dutchmen were ardent golfers. In 
1660 the Worshipful Commissary and Com- 
missaries of Fort Orange and Village of 
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Beverwyck (Albany) “having heard divers 
complaints from the Burghers of this place, 
against playing at golf along the streets, 
which causes great damage to the windows 
of the houses, and exposes people to the 
danger of being wounded, and is contrary to 
the freedom of the Public Streets” did forbid 
all persons to play golf in the streets, ‘on 
pain of twenty-five florins for each person 
who shall be found doing so.” 

We have no records to show how this 
golf was played. We do not even know the 
traditions of the links, the name of the 
colonial champion golfer, or the record for 
the course. But we can imagine the little 
Indian caddies dragging the bag ofclubsafter 
the players as they walked the green fields 
overlooking the Hudson, and can picture to 
ourselves the glories of these varied links 
which now skirted the forests, and now came 
close to the water’s edge as the river masie 
round a sweeping bend, now ran through 


the winding village streets of Albany out | 


into the open again and then across the many 
little brooks which led down to Fort Orange. 
Think of giving up these glories for the sake 
of a few windows and stray elderly women 
travellers! What a shame, especially that 
enormous fine of twenty-five florins, equal 
to six dollars. 

Golf was not the only sport which met 
with the disapproval of the authorities of 
New Netherlands. In 1654 Peter Stuyve- 
sant, then director general, pronounced the 
good old game of “Pull the goose” “an un- 
profitable, heathenish and Popish festivai 
and a pernicious custom” and accordingly 
prohibited it. This “Pull the goose” was an 
ancient Shrovetide game introduced froni 
the Vaaterland. The neck and head of a 
goose were smeared with oil or soap, and the 
goose was tied between two poles. Horse- 
men, riding at full tilt, would try to seize the 
head of the goose, and he who first suc- 
ceeded was declared king of the festivai. 
The prohibition of this sport led to a serious 
clash between the city officials of New Am- 
sterdam and the director general and council 








of New Netherlands. In spite of the ordi- 
nance against the game some of the farmers’ 
servants “in contempt of the supreme author- 
ities, violated the same. Whereupon, some 
delinquents were legally cited and sum- 
moned before the director general and coun- 
cil by their fiscal to be examined and mulcted 
for their contempt, as may be proper. Two 
or three of them behaving in an insolent and 
contumacious manner, threatening, cursing, 
deriding and laughing at the chief magistracy 
in the presence and hearing of the director 
general and council themselves, were there- 
fore, as is customary, committed to prison.” 
The burgomasters and schepens (aldermen) 
of New Amsterdam, feeling that the director 
general and council were encroaching upon 
their powers and jurisdiction, sent a delega- 
tion to attend upon them, with a formal re- 
monstrance against the act of these officials. 
The honorable director general, Peter Stuy- 
vesant, sent back this delegation with a 
“declaration of instructions” telling the bur- 
gomasters and schepens to mind their own 


| business and that it was the particular power 


and duty of himself and his council “to enact 
any ordinances or issue particular interdicts 
especially those which tend to the glory of 
God, the best interests of the inhabitants, or 
will prevent more sins, scandals, debauch- 
eries and crimes, and properly correct, fine 
and punish obstinate transgressors.” 

In 1655 the director general and council 
forbade, under a penalty of twelve guilders 
(four dollars and a half), the popular amuse- 
ment of “Planting the May Pole,” because 
they said that it had degenerated into a 
carousal and led to “an unnecessary waste 
of powder” in the firing of guns. It was pro- 
vided that one-third of the fine was to go to 
the poor, one-third to the officer and the 
remaining third to the complainant. 

Now while the vouth of New Netherlands 
might sacrifice golf and might even cease to 
pull the goose yet they would not give up 
their May day celebration. So in spite of 
the heavy penalties, each succeeding May 
was sure to see the planting of the May. Pole. 
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THE BARRISTER’S BENEFIT. 


By Francis DANA. 


WHEN the evening sun was creeping 
To his occidental shelf, 
One lone barrister sat weeping 
For the brieflessness of self. 
In pursuit of legal science 
He’d allowed himself no ease, 
But he hadn’t any clients 
And he hadn’t any fees; 
And he wondered in unmitigated 
Grief from day to day 
Why the populace that litigated 
Never came his way. 
As the shadows gathered thicker 
He betook him to his room, 
And consumed a sip of liquor 
To dispel the inner gloom, 
With a not at all extensive 
3ut consolatory lunch; 
And was growing gently pensive 
Over pilot-bread and punch, 
When all suddenly a vision 
Was apparent to him there, 
Sitting grinning in derision 
On his broken-legged chair. 
“How now, madam!” said the lawyer 
“Only me, sir!” said the ghost. 
“Hope my coming won’t annoy a 
Man so learned as my host. 
I’m intruding, but the fact is, 
I am here to tell you how 
You can get a bigger practice 
Than rewards your efforts now. 
So, unless you wish to miss an 
Opportunity to rise, 
Hold an ear this way and listen 
To the thing that I advise. 
You want clients, haven’t got ’em, 
(Pardon if I treat of shop) 
Get a footing on the bottom 
E’er you jump to reach the top!” 
“Haven't I?” he asked in wonder. 
“No, you’ve not,” responded she; 








“You are hanging on like thunder 
Somewhere part way up the tree. 
If you wish to live in clover, 
You must cultivate the sod, 
So, come down, begin life over, 
Chuck your books and take a hod, 
Make acquaintances and muscle, 
Know the heelers and the boys; 
I will tell you when to hustle 
And begin to make a noise!” 
Then a rooster sang of dawning, 
And the vision wasn’t there, 
But the barrister sat yawning 
Vaguely at the empty air; 
Then arose (it was a trick, odd, 
But the odd trick’s worth a trump), 
Got a dinner-pail and brick-hod 
And went jobbing on the dump; 
Wore his overalls just muddied 
In the manner then in vogue, 
Smoked a rank T. D. and studied 
At the accent of the brogue. 
Two long years he spent in labors 
And the joys that labor lends, 
Till he got to know his neighbors 
And accumulated friends; 
Till again arose the phantom, 
Crying, “Come along! don’t tarry! Stir 
Up the populace! Enchant ’em 
By appearing as a barrister!” 
Then he did as he was bidden 
And his light, no longer dim, 
Shone more bright for having hidden, 
And illuminated him. 
Fame, the crier, up and stuck her 
Flaring posters near and far, 
Roaring, “Lannigan, the mucker, 
Is a member of the bar!” 
Then the people to whose level 
He had come to pick up fame, 
Held the devil of a revel 
In the honor of his name— 
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One of those enraptured shindies 
Where the merry barrels burst, 
And the wealth of all the Indies 
Wouldn’t buy an inch of thirst— 
With unanimous facility 
Passed him beer and votes of thanks, 
Whose phenomenal ability 
Had upraised him from the ranks; 
Sang, made speeches, and told stories, 
From the twilight to the light; 
Parting, crowned the social glories 
By indulging in a fight; 
In the morning, flocked like ganders, 
Flocked like migratory birds, 
For assaults to sue, and slanders, 
Blows and actionable words. 





Individual and faction 
Headlong rushed to legal war 
And retained in every action 
Was our counsellor-at-law. 
And the learning of the hodman 
Was a wonder in the land; 
Astor, Vanderbilt and Codman 
Put their shekels in his hand. 





MORAL, 


If you wish to drag a muffin 

From the dish that Fortune passes, 
Be an arrant ragamuffin 

And get solid with the masses. 





CHAPTERS FROM THE BIBLICAL LAW. 


THE CASE OF JOAB, OR THE RIGHT OF SANCTUARY. 


By Davip WERNER AMRAM., 


URING the beginning of the reign of 

King Solomon, the question of the 
privilege of sanctuary came up several times 
for his decision. This privilege or right 
was successively claimed by Adonijah, the 
king’s brother, Abiathar, the high priest, 
and Joab, one of the mighty men of King 
David, and one-time commander-in-chief of 
the army. The right of sanctuary which 
was claimed by these men, is one of the most 
ancient legal institutions recorded in the 
Bible. It arose with the very beginning of 
a belief in supernatural powers, or in God, 
and it was a direct appeal to them for pro- 
tection. 

Every altar, every sacred grove or pillar, 
and indeed every place that had been con- 
secrated by the supposed presence of God, 
or that had been used as a place of worship, 
and therefore was impliedly a place at which 


God appeared, was sacro-sanct; and violence 





committed in it was not merely an offence 
against the person injured or against estab- 
iished law or custom, but was likewise an 
insult to the Deity. Hence, in very earliest 
times, the sacred places became places of 
refuge for those who were pursued and in 
danger of their lives; and so great was the 
reverence and fear inspired by the super- 
natural, that this appeal for Divine protec- 
tion was regarded as tantamount to obtain- 
ing that protection, and kept the avenging 
pursuer at a distance. 

It appears that when King David had 
grown old and was about to die, one of his 
sons, Adonijah, apparently with the consent 
of the king, “exalted himself, saying I will 
reign,’ and he appeared before the people 
with chariots and horsemen, and generally 
conducted himself not merely as heir-appar- 
ent, but as though he were already king. 
He conferred with Joab, the king’s com- 
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mander-in-chief, and Abiathar, the high 
priest, both of them devoted to King David, 
and they “following Adonijah, helped him” 
(1 Kings i, 5, etc.). 

By a palace intrigue, Bath-Sheba, assisted 
by Nathan, the prophet, managed to obtain 
the old king’s favor for her son Solomon, 
and under their influence King David di- 
rected that Solomon should be anointed 
and proclaimed king over Israel (1 Kings 
i, 32-34). 

When Adonijah, who had been entertain- 
ing the princes and all the officers of the 
kingdom, heard that the crown had been 
given to Solomon, he feared that Solomon 
would put him to death. This was the man- 
ner in which Oriental potentates disposed of 
dangerous rivals, especially members of their 
own family, who by virtue of their blood 
relationship might pretend to a right to the 
throne. Adonijah sought refuge in the tent 
of the tabernacle where the Ark of the 
Covenant was resting and where the altar 
of God stood, and he caught hold of the 
horns of the altar; and he announced that he 
would not leave the place until King Solo- 
mon swore unto him that he would not put 
him to death. Solomon respected this 
appeal to the privilege of sanctuary, but 
declined to comply with Adonijah’s request 
to grant him absolute immunity, merely say- 
ing, “If he will show himself a worthy man, 
there shall not a hair of him fall to the earth; 
but if wickedness shall be found in him, he 
shall die.” This was tantamount to saying 
that if King Solomon came to the conclu- 
sion that Adonijah was a.dangerous man, he 
would put him to death; and so Adonijah 
understood it and refused to leave the sacred 
premises. King Solomon then sent for him 
and “they brought him down from the altar” 
(1 Kings i, 50-53),—removed him by force. 

Thereafter, King David died and Solomon 
sat on the throne of his father. After the 
death of the old king, Adonijah was guilty 
of a diplomatic blunder that cost him his 
life. In an interview with Bath-Sheba, the 
mother of King Solomon, he obtained from 





her a promise to ask the king to give him 
as a wife Abishag, the Shunammite girl, who 
had waited upon King David during his last 
days. Had Solomon complied with this 
request, the people would have seen in this 
marriage a confirmation of the claims of 
Adonijah to succeed King David. It was 
customary for the successor of a deceased 
king as evidence inter alia of his right to 
succeed to the sovereignty to take posses- 
sion of the harem of the dead king. 

Solomon immediately saw the political 
bearing of this request, and he answered and 
said unto his mother, “And why dost thou 
ask Abishag the Shunammite for Adqnijah? 
Ask for him the kingdom also, for he is mine 
elder brother” (1 Kings ii, 22); thereupon 
Solomon had Adonijah put to death on the 
same day. 

Fearing the power of Abiathar and Joab, 
who had encouraged Adonijah and his pre- 
tensions, Solomon determined to rid himself 
of them. The privilege of sanctuary seems 
to have been enjoyed by the priest even 
when he was absent from the sacred place. 
The fact that he ministered at the altar and 
bore the Ark of the Lord on his shoulder, 
invested his very person with a certain 
sacredness which the king felt bound to 
respect. Instead, therefore, of putting Abia- 
thar to death, the king banished him from 
the court and the capitol (1 Kings ii, 26-27). 

Then came Joab’s turn. He, having 
heard of these occurrences, fled into the 
tabernacle of the Lord, and caught hold of 
the horns of the altar. When this fact was 
reported to Solomon, he directed one of his 
officers to go into the tabernacle and put 
Joab to death. Solomon was evidently very 
much afraid of Joab, probably because of his 
influence over the army. His fear of Joab 
overcame his fear of the Lord, and he gave 
orders to have Joab killed even while he was 
holding on to the horns of the altar. 

The situation is almost paralleled by the 
story of Henry ITI of England, and Thomas 
A’Becket. The king’s officer, who had gone 
down to the tabernacle to execute the com- 
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r 
mands of his royal master, was afraid to do 
as the king commanded, because of the 
sacrilege involved, and he therefore sought 
to induce Joab to come forth, but Joab said 
to him, “Nay, I will die here.” 

Rather than kill Joab by the side of the 
altar, the officer returned to the king and 
reported what had occurred. The king then 
felt that it was not only necessary that he 
should justify himself, but also that he 
should satisfy the scruples of his officer; 
hence, he deigned to give reasons for his 
command. 

The true reason was a political one; it was 
Joab’s participation in Adonijah’s usurpa- 
tion; but this reason was not strong enough 
to destroy Joab’s right of sanctuary. The 
reason that Solomon gave to his officer was 
a different one. The king said unto him 


after he had reported that Joab had said 
“T will die here,” “Do as he hath said and 
put him to death and bury him, that thou 
mayest take away the innocent blood which 
Joab shed from me and from the house of 


my father. And the Lord shall return his 
blood upon his own head, who fell upon two 
men more righteous and better than he, and 
slew them with a sword, my father David 
not knowing thereof, to wit: Abner, the son 
of Ner, captain of the Host of Israel, and 
Amasa, the son of Jether, captain of the Host 
of Judah. Their blood shall therefore 
return upon the head of Joab and upon the 
head of his seed forever; but upon David 
and upon his seed and upon his house, and 
upon his throne, shall there be peace forever 
from the Lord.” (1 Kings ii, 31-33). 

3y this piece of hypocrisy the king sought 
to justify his command to kill Joab and to 
disregard the right of sanctuary; for it was 
the law that the privilege of sanctuary could 
not be claimed by a willful murderer. 

This explanation satisfied the king’s offi- 
cer, and he thereupon returned to the taber- 
nacle and killed Joab by the altar. Solomon 
was an Oriental despot, and it was not at all 
necessary for him to give reasons for his 
commands to his subordinates; but the terri- 





ble nature of this command, which was ap- 
parently a defiance of God and a violation 
of his sanctuary, required some justification. 

The sanctity of the altar or the temple, or 
any other sacred place, is historically con- 
nected with the sacredness of guest-friend- 
ship. Anciently every man’s house was a 
temple, the threshold of which was a sacred 
place at which the family gods were wor- 
shipped, and the family sacrifices made; and 
every head of the family was a priest. Per- 
sons who crossed the threshold became 
ipso facto, for the time being, members of 
the family, and were entitled to all its rights 
and privileges. It was the sacred duty of 
every member of the family to defend 
every other one from danger, to ransom 
him when taken prisoner, and to perform 
certain other defined duties. The stranger 
who crossed the threshold, by a legal fic- 
tion having become invested with the fam- 
ily rights, had to be protected by the mem- 
bers of the family against any persons pur- 
suing him. Thus, Lot protected two men 
who had come into his house and had par- 
taken of his hospitality; and he even per- 
mitted his house to be besieged by the men 
of Sodom rather than give up the strangers 
to their vengeance (Genesis xix, 4-11). Sim- 
ilarly the citizen of Gibeah protected the 
two strangers from his townsmen, because 
he had lodged and fed them in his house 
(Judges xix, 22-23). Similarly Rahab pro- 
tected the two spies sent out by Joshua to 
the City of Jericho. When the king of 
Jericho heard that these men were lodged 
at her house, he directed her to produce 
them; but she concealed them in her house 
and gave them the protection that guest- 
iriendship required (Joshua ii, 1-7). 

When, in the course of time, the union of 
various patriarchal families resulted in the 
formation of tribal organization, and public 
places of worship were recognized in addi- 
tion to the sacred thresholds and altars of 
every man’s house, the same sacred charac- 
ter was conferred upon them. The man who 
took refuge in the House of God which was 
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really the tribal or national house, was in the 
eye of the law, invested with certain rights 
which it was the duty of the entire tribe or 
nation to protect. Hence, merely crossing 
the threshold of sacred places, and especial- 
ly standing by the side of the sacred altar or 
laying hold of the horns of the altar was suf- 
ficient to insure immunity, even though 
there were no physical barriers to prevent 
the seizure and punishment of the suppliant 
at the sanctuary. But the peace of the com- 
munity was threatened by the privileges 
thus claimed and allowed, inasmuch as any 
man might commit a murder, safe in the 
assurance that he would be protected merely 
by taking refuge in some sacred place. 
Hence, we find in the oldest collection of 
laws in the Bible this proviso: “He that 
smiteth a man so that he die, shall be surely 
put to death; and if a man lie not in wait, 
but God deliver him unto his hand, then he 
will appoint a place whither he shall flee; 
but if a man come presumptuously upon his 
neighbor to slay him with guile, thou shalt 
take him from mine altar that he may die” 
(Exodus xxi, 12-14). Thus the willful mur- 
derer was deprived of the benefit of sanc- 
tuary; and thereafter, it was limited to pro- 
tect the man-slayer from the hand of the 
avenging kinsman only if the murder was 
not committed “presumptuously or by lying 
in wait.” In other words, no immunity was 
granted to him who had been guilty of “mur- 
der in the first degree.” 

The Cities of Refuge which I described in 
the August, 1900, number of THE GREEN 
BaG were simply an extension of the right 
of sanctuary from a specific sacred place to 
an entire city. The sacred character of these 
cities is indicated by the fact that they were 
Levitical cities. The notion of the inviola- 
bility of the refugee, as soon as he crossed 
the boundary of the city and entered its gate, 
is a survival of the old notion of the sacred- 
ness of the threshold and the duties of 
guest-friendship to the stranger who passed 
through it. 

The reasons for Solomon’s action in the 





cases of Adonijah, Abiathar and Joab can 
readily be distinguished. The only legal 
justification for his refusal to recognize the 
right of sanctuary is given in Joab’s case; to 
wit, the charge that Joab had been guilty of 
willful murder, and therefore had deprived 
himself of the right of sanctuary. In Adoni- 
jah’s case Solomon could set up no such 
reason, and hence did not feel justified in 
taking Adonijah’s life, and was obliged to 
make him a promise of immunity. This 
promise is couched in such terms that it 
enabled the king shortly thereafter to take 
advantage of Adonijah’s diplomatic folly 
and put him to death. In Abiathar’s case, 
the sacredness of the office of high priest 
amply protected Abiathar from the king’s 
vengeance, and Solomon was obliged to con- 
tent himself with the deposition of Abiathar 
from his high office, and his exile to his 
patrimonial estate. 

The juridical or legal character of the 
sanctuary is attested by many Biblical cita- 
tions. The ark of testimony containing the 
tables of the law was kept in the sanctuary 
(Exodus xxxix, 35), and was placed in 
charge of the priests (Deuteronomy xxxi, 9). 
It was to the altar that men went for the 
purpose of having an oath administered to 
them (2 Chronicles vi, 22). So closely con- 
nected were the notions of sanctuary and 
administration of justice that the judges 
were known as Elohim, which is the Hebrew 
for God; and a case, therefore, was said to 
go before Elohim—that is to say, before the 
judges who represented God and who spoke 
judgment in his name. 

At Common Law in England, the privi- 
lege of sanctuary survived until it was 
abolished by the statute, 21st James I, 
chapter twenty-eight, paragraph seven. It 
may be that the privilege from civil arrest 
enjoyed in our own times by parties, wit- 
nesses, attorneys, judges, jurors, and officers 
of the court, while attending court, and while 
going to and returning from court, is a sur- 
vival of the right of sanctuary, though the 
reason for it now given is a different one. 
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FROM THE REFORM BILL TO THE COMMON 


HE wave of reform precipitated by the 

Reform Bill stirred even the stagnant 
waters of the law. The Court of Exchequer 
Chamber was made a regular and permanent 
intermediate court of appeal from each of 
the superior courts of common law. The 
ancient and anomalous High Court of Dele- 
gates, which had been established in the 
reign of Henry VIII to take up the appellate 
jurisdiction in ecclesiastical matters thereto- 
fore exercised by the Pope, was at length 
abolished, and its appellate jurisdiction was 
conferred upon the judicial committee of the 
Privy Council, which was now made a defin- 
ite and serviceable tribunal with a well-de- 
fined jurisdiction. By the Uniformity of Pro- 
cedure Act the concurrent jurisdiction of the 
three superior courts of common law was 
officially recognized and a central criminal 
court was established. The antiquated and 
cumbrous machinery of fines and recoveries 
was finally abolished, and a general bank- 
act ameliorated the condition of 
insolvent debtors. But the movement in 
favor of legal reform was not widespread and 
comparatively little was accomplished. In 
fact, if the quarter century following the 
Reform Bill can be called a distinct period, 
it is because it marks the rise and sway of the 
influence of Baron Parke in the common law 
courts. 


ruptcy 


COMMON LAW COURTS. 


The King’s Bench at the beginning of this 
period was still the ablest as well as the 
most prominent of the three courts of com- 
mon law. Of the two chief justices during 
this time, Lord Denman (1832-50), the first 
was a great and good man, whose predis- 





LAW PROCEDURE ACT. 
position to individual liberties was a new 
departure in a chief of this court. His judg- 
ment in Stockdale v. Hansard is a monument 
of learning and independence.t Compared 
with his immediate predecessors he could 
not be called a great lawyer or a strong 
judge, but his high character and attractive 
personality won universal high esteem. “To 
have seen him on the bench, in the adminis- 
tration of justice,” said Charles Sumner, 
“was to have a new idea of the elevation of 
the judicial character.” 

Campbell (1850-59), his successor, whose 
character is much less to be admired, sur- 
passed him in learning and efficiency. With 
a strong intellect, wide knowledge and untir- 
ing industry, Campbell made during his 
short term a lasting reputation.? 

Of the most prominent puisnes of the 
court during this period, Littledale (1824-41), 
a learned but scholastic lawyer, held over 
from earlier time, and Parke (1828-34) spent 
155, R. 
Steward, 


1See also R. v. O’Connell, Cl. & F., 

z. Millis, 10, do. 534; Wolveridge v. 
3 L. J., Ex. 360; Neal v. Mackenzie, 6 do. 263; 
Nepean v. Knight, 7 do 335; Muspratt v. 
Gregory, 7 do. 385; Rhodes v. Smethurst, 9 
do. 330; Davies v. Lowndes, 12 do. 506; 
McCallum v. Mortimer, 11 do. 429. 
* Hochster v. De la Tour, 2 E. & B. 678; Queen 
Bedfordshire, 4 do. 535; Levy v. Green, 8 do. 
575; Brass v. Maitland, 6 do. 70; Humphries v. 
Brogden, 20 L. J., Q. B. 10; Harrison v. Bush, 25 
do. 25; Wheelton v. Hardisty, 26 do. 265; In re 
Alicia Race, 26 do. 169; Humfrey v. Dale, 26 do. 
137; Thompson v. Hopper, 26 do. 18; Queen v. 
Munneley, 27 do. 345; Lewis v. Levy, 27 do. 282; 
Knight v. Faith, 19 do. 509; Morton v. Tibbett, 19 
do. 382; De Haber v. Queen of Portugal, 20 do. 
488; Shallcross v. Palmer, 20 do. 367; Boosey v. 
Jeffries, 20 do. 354; Lynch v. Knight, 9 H. L. Cas. 
580; Gibson v. Small, 4 do. 352; Brook v. Brook. 
9 do 195. 
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a few years in this court before going to the 
scene of his more distinguished labors in the 
Exchequer. During the latter part of the 
period the court was further strengthened 
by the accession of Wightman (1841-63) and 
Erle (1846-59). Wightman was one of the 





According to the unanimous voice of his 
contemporaries, Erle was one of the best of 
the earlier judges. He had that power of 
quickly grasping the essential features of a 
case which marksthelegal mind ;andalthough 
his mind lacked flexibility and subtlety, and 














LORD DENMAN. 


last of the great school of special pleaders; 
but he was besides a man of broad and prac- 
tical views, and made an admirable judge. 
He sat in the Queen’s Bench for twenty- 
three years, the trusted colleague of three 
chief justices." 


1 Clift v. Schwabe, 17, L. J., C. P., 2; Howard v. 
Gossett, 6 Sh. Fr. 105; Chasemore v. Richards, 7 
H. L. Cas. 360; Jeffreys v. Boosey, 4 do. 842; 
Lumley v. Gye, 2 E. & B. 216. 





he was extremely tenacious of his own views, 
the common sense which generally charac- 
terized his work made him a safe judge.? 
But the ablest associate throughout the 
?Kennedy v. Brown, 13 C. B., (N. S.) 677; 
Ionides v. Universal Marine Association, 14 do. 
259; R. v. Rowlands, 5 Cox Cr. Cas. 406; R. v. 
Rowton, 10 do. 25; Thompson v. Hopper, 25 L. J., 
Q. B., 240; Wheelton v. Hardisty, 26 do. 265; 
Ricket v. Metropolitan Ry. 34 do. 257; Ex parte 
Fernandez, 30 L. J., C. P. 321; Brand v. Ham- 
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period was Patteson (1830-52). He sat in 
this court for twenty-one years; he was the 
strongest man in the court, and largely influ- 
enced its action. It was due mainly to his 
vigorous intellect and great learning that 
this court was able to maintain its standing 











Coleridge (1835-58) was a very competent 
lawyer and a man of scholarly attainments. 
His opinions are among the most finished 
to be found in the earlier reports.” 

His opinion in the case of Lumley v. Gye, 
as to the malicious procurement of a breach 











MR, CHIEF JUSTICE ERLE. 


during this period, in the face of the rapidly 
increasing reputation of the exchequer." 


mersmith Ry. 36 L. J., Q. B. 139; Gibson v. Small, 
4 H. L. Cas. 352; Jeffreys v. Boosey, 4 do. 842; 
Lumley v. Gye, 2 E. & B. 216; Kay v. Wheeler, 2 
C. ?.. 30a: 

*R. v. O'Connell, 11 Cl. & F. 155; Startup v. 
Macdonald, 12 L. J., Ex. 477; Clift v. Schwabe, 17 
J., C. P. 2; East Counties Ry. v. Broom, 20 
J., Ex. 196; Wright v. Tatham, 5 Cl & F. 670; 
v. Rowlands, 5 Cox Cr. Cas. 406. 


t. 
L. 
R. 





of contract, is a good specimen of his style. 
In this case he was in the minority, and the 
prevailing view was, in his opinion, simply an 

*Some of his best efforts are to be found in 
Lumley v. Gye, 2 E. & B. 216; Mennie v. Blake, 
225, L. J., Q. B. 399; Blackmore v. B. & E. 
Ry. Co., 27 do. 167; Wilson v. Eden, 19 do. 104; 
R. v. Scott, 25 L. J., Mag. Cas. 128; Egerton v. 
Brownlow, 4 H. L. 1; Jeffreys v. Boosey, 4 do. 
842; Wright v. Tatham, 5 Cl. & F. 670; Shore v. 
Wilson, 9 do. 353. 





78 


The Green Bag. 





example of the lengths to which courts of 
justice “may be led if they allow themselves 
in the pursuit of perfectly complete reme- 
dies for all wrongful acts, to transgress 
the bounds which our law, in a wise con- 


sciousness, as I conceive, of its limited 





it for the juryman. Again, why draw the 
line between good and bad faith? If advice 
given mala fide and loss sustained entitle me 
to damages, why, though the advice be given 
honestly but under wrong information with 
a loss sustained, am I not entitled to them?” 














MR. JUSTICE PATTESON. 


powers, has imposed on itself of redressing 
only the proximate and direct consequences 
of wrongful acts. To draw a line between 
advice, persuasion, enticement and procure- 
ment is practically impossible in a court of 
justice; who shall say how much of a free 
agent’s resolution flows from the interfer- 
ence of other minds, or the 
resolution of his own? This is a matter for 
the casuist rather than the jurist; still less is 


independent 





The courts are still struggling with these 
questions. 

The work of the Court of Common Pleas 
was limited in amount during this period. 
Until 1841 it was a closed court, and only 
sergeantscould argue cases there. It enjoyed 
the services, however, of some very able 
lawyers. Of its three chiefs, Tindal (1829- 
46), Wilde (1846-50) and Jervis (1850-56), 
Tindal and Jervis take high rank as magis- 
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trates. Clear sighted, sagacious and quick 
of apprehension, they were masters at iisi 
prius. Tindal was furthermore a profound 
lawyer, and his numerous opinions in this 
court and in the Exchequer Chamber display 


grasp of principle, accuracy of statement, 





plodding lawyer whose subsequent elevation 
to the woolsack only served to detract by 
comparison from his good reputation as a 
common law judge. 

Of the puisnes, Maule (1839-55), who 
served through most of this period, was 














MR. CHIEF JUSTICE TINDAL. 


skill in analysis and wide acquaintance with 
Wilde but 


* Acton v. Blundell, 13 L. J., Ex. 289; Marston 
v. Fox, 8 do. 292; Panton v. Williams, 10 do. 545; 
James v. Plant, 6 do. 260; Hitchcock v. Cocker, 6 
do. 266; Scarborough v. Saville. 6 do. 270; How- 
den v. Simpson, 8 do. 281; Chanter v. Leese, 9 do. 
327; Sadler v. Dixon, 11 do. 435; Whyte v. Rose, 
11 do. 457: Collins v. Evans, 13 L. J., Q. B. 180; 
R. v. Frost, 4 St. Tr. 130; Charge to Grand Jury, 
do. 1411; R. v. O’Connell, 11 Cl. & F. 155; R. v. 


precedents.' was a_ learned 





probably the most highly endowed. No one 
ever had a finer sense of the anomalies and 
incongruities of English law, and he never 
missed an opportunity to bring to bear on 
them his unrivalled powers of sarcasm and 


Millis, 10 do. 534: Shore v. Wilson, 9 do. 353; 
Coxhead v. Richards, 2 C. B. 569; Flight v. Booth, 
1 Bing. N. C. 377; Cook v. Ward, 4 M. & P. 99; 
Kemble v. Farren, 3 do. 425; Margetson v. Wright, 
5 do. 606. 
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caustic humor. “As the rule is well estab- 
lished by decisions,” he ironically remarks 
in Emmens «v. Elderton, 4 H. L. Cas. 624, 
“it is not necessary to give any reasons in its 
support, or to say anything to show it to be 
a good and useful one.” His subtle mind 
was balanced by good sense and entire free- 
dom from technicality." But his mental 
gifts were smothered in indolence, and he is 
chiefly remembered for his cynical humor. 
It was he who, while reading a novel in bed 
by candle light, set fire to his chambers and 
burned down a large section of the Temple. 

Cresswell (1842-58) and E. V. Williams 
(1846-65) were the strong judges in this 
court during the latter part of the period. 

Cresswell was an accomplished lawyer 
who afterwards added to his reputation in 
the probate and matrimonial court. He was 
essentially a broad-minded judge. 

Williams, the second generation in a line 
of great lawyers of that name, was pro- 
foundly learned in the common law, and his 
concise and accurate if somewhat technical 
opinions have always been respected. He 
was somewhat labored in expression, but had 
great influence with his associates during his 
twenty-two years’ service.’ 

The Court of Exchequer came into great 
prominence during this period. The first 
two chief barons, Lyndhurst (1831-34) and 
Abinger (1834-44), failed to sustain on the 
bench the great reputations they had made 
at the bar. Both were men of great gifts, 
but their success as advocates was due rather 


_ *R. v. Burton, 1 Dears. C. C. 282; Borrodaile 
v. Hunter, 5 M. & G. 639; M’Naghten’s case, 10 
Cl. & F. 199; Shore v. Wilson, 9 Cl. & F. 353. 


? Earl of Shrewsbury v. Scott, 6 C. B. (N. S.) 1; 
Behn v. Burness, 1 B. & S. 877; Ex parte Swan, 
7 C. B. (N. S.) 400; Johnson v. Stear, 15 C. B. 
(N. S.) 30; Spence v. Spence, 31 L. J., C. P. 189; 
Hall v. Wright, E., B. & E. 1; Cooper v. Slade, 
6 E. & B. 447; Anderson v. Radcliffe, 29 L. J., Q. 
B. 128; Bamford v. Turnley, 31 do. 286; Penhallow 
v. Mersey Docks Co., 30 L. J., Ex. 329; Shore v. 
Wilson, 9 Cl. & F. 353; Wright v. Tatham, 5 do. 
670; Roddam v. Morley, 1 De G. & J. 1; Hounsell 
v. Smith, 7 C. B. (N. S.) 731. 





to their knowledge of men than to any mas- 
tery of legal principles. 

Pollock (1844-56), on the other hand, who 
succeeded them in the middle of this period, 
brought to the bench the industry and gen- 
eral ability which had characterized his 
distinguished forensic career. He came from 
an hereditary race of lawyers, and combined 
brilliant scholarship with uncommon indus- 
try. There have been many more learned 
but few more useful judges. His high-toned 
personality is reflected in his scholarly and 
felicitous opinions, which, whether right or 
wrong in the result, are always interesting.® 
Under his administration, with Parke (1834- 
55) and Alderson (1834-57) as associates, the 
exchequer reached its greatest influence. 

It is undeniable that this reputation was 
largely made by Parke (1834-55). “Baron 
Surrebutter,” as he was ironically named, 
was a modern Coke, ‘profoundly learned in 
the common law and indefatigably industri- 
ous in its administration. He possessed that 
ability in grasping and fathoming a subject 
which is the supreme test of judicial power, 
and his extraordinary memory enabled him 
to draw at will upon his vast store of learn- 
irig. It must be admitted that he was a man 
of high character and powerful intellect; 
no smaller man could have accomplished as 
much. For more than twenty years he was 
the ruling power in Westminster Hall. Con- 
sidering the state of the law in his day and 
his fond adherence to its formalities and pre- 
cedents, one’s admiration for his undoubted 
ability gives way to surprise that he should 
have acquired such ascendency over his 
brethren. Even so great a lawyer as Willes 
said that “to him the law was under greater 
obligations than to any judge within legal 
memory.” For more than twenty years he 

* Clift v. Schwabe, 17 L. J., C. P. 2; Attorney 
General v. Sillem, 33 L. J., Ex. 92; Hall v. Wright, 
29 L. J., Q. B. 43; Egerton v. Brownlow, 4 H. L. 
Cas. 1; Gibson v. Small, 4 do. 352; Jeffreys v. 
Boosey, 4 do. 842; Wood v. Wand, 3 Ex. 774; 
Molton v. Caurraux, 4 do. 17; Bellamy v. Major, 
7 do. 389; Hudson v. Roberts, 6 do. 697; R. v. 
Abbott, 1 Dears. C. C. 273. 
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bent all the powers of his great intellect to 
foster the narrow technicalities and heighten 
the absurdities of the system of special plead- 
ing. The right was nothing, the mode of 
stating it everything. Conceive of a judge 
rejoicing at non-suiting a plaintiff in an 





impossible conditions, and expressed satis- 
faction in being able to do so. Broad-minded 
judges like Maule and Cresswell struggled 
in vain against his influence. 

“Well,” Maule would say, “that seems a 
horror in morals and a monster In reasoning. 














J. PARKE, AFTERWARDS BARON PARKE, 


undefended case, and reflecting only that 
those who drew loose declarations brought 
scandal on the law! Any attempt to change 
or ameliorate the law met with his uncom- 
promising opposition. “Think of the state 
of the record,” was his invariable response 
to every effort to escape from the trammels 
of technicality. He defeated the act of par- 
liament allowing equitable defences in com- 
mon law actions by the exaction of all but 





Now give us the judgment of Baron Parke 
which lays it down as law.” Parke stands 
at the head of the black-letter lawyers. It 
is related that once when one of his brethren 
was ill, Parke took him a special demurrer. 
“It was so exquisitely drawn,” he said, “that 
he felt sure it must cheer him to read it.” “He 
loved the law,” as Bramwell said, “and like 
those who do so he looked with some dis- 
trust on proposals to change it.” He sin- 
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cerely believed that the interests of justice 
were best served by a strict adherence to 
technical rules. The sixteen volumes of 
reports by Meeson and Welsby were his 
especial pride. “It is a lucky thing that there 
was not a seventeenth volume,” said Erle, 
“for if there had been the common law itself 
would have disappeared altogether amidst 
the jeers of mankind.” ' In these pages, in- 
deed, he may be seen at his best and his 
worst. He was one of the last of the judges 
who systematically delivered written opin- 
ions. They were prepared with great fulness 
and care, and do not fall far short of two 
thousand in number. 

Alderson (1834-57) was a strong associate, 
learned, vigorous and efficient, and particu- 
larly capable as a criminal judge.” 

Valuable assistance, particularly in _ its 
equitable jurisdiction, was rendered in this 
court by Rolfe (1839-50), who subsequently 
reached a higher station as Lord Cranworth. 


* When asked once why he had not written a 
book he replied: ““My works are to be found in the 
pages of Meeson and Welsby.”. These volumes are 
the best monuments of his industry. As most of 
the opinions are rendered hy him, it is unnecessary 
to undertake to give a comprehensive selection. 
The following will suffice as examples: Norton 
wv. Elain, 2 M. & W. 461; Langridge v. Levy, 2 do. 
461; Nepean v. Knight, 2 do. 894; Doe d. Rees v. 
Williams, 2 do. 749; Harris v. Butler, 2 do. 539; 
Jackson v. Cummings, 5 do. 342; Evans v. Jones, 
5 do. 77; Merry v. Green, 7 do. 623; Acton v. 
Blundell, 12 do. 324; King v. Hoare, 13 do. 494. 

Among his leading opinions in the House of 
lords and Privy Council are Atwood v. Small, 6 
Cl. & F.; Shore v. Wilson, 9 do. 353; O’Connell’s 
case, II do. 155: Gibson v. Small, 4 H. L. Cas. 352; 
Jeffreys v. Boosey, 4 do. 842; Chasemore v. Rich- 
ards, 7 do. 349; Wicker v. Hume, 7 do. 165; 
Dolphin v. Robbins, 7 do. 390; Wing v. Angrave, 
8 do. 183; Brook v. Brook, 9 do. 195; Lynch v. 
Knight, 9 do. 587; Barry v. Buttin, 2 Moo. P. C. 
480; Calder v. Halket, 3 do. 28. 


* Hadley v. Baxendale; Wood v. Leadbitter, 13 
M. & W. 840; King v. Hoare, 13 do. 494; Skeffing- 
ton v. Whitehurst, 1 Y. & C. 1; Startup v. Mac- 
donald, 12 L. J., Ex. 477; Egerton v. Brownlow, 
4H. L. Cas. 1; Gibson v. Small, 4 do. 352; Jeffrey 
v. Boosey, 4 do. 842; O’Connell’s case, 11 Cl. & F. 
155; Wright v. Tatham, 5 do. 670. 





CHANCERY COURTS. 

The first competent successor to Eldon 
was Lord Cottenham. Lord Lyndhurst 
(1827-30; 1834-35; 1841-46) was a consum- 
mate orator; but he had no training in equity 
and shone principally in politics.® 

Lord Brougham’s chancellorship (1830-34) 
was only one incident in his varied career. 
As a statesman he has left an abiding mark 
on the English legal system. For nearly 
fifty years he struggled with indefatigable 
industry and extraordinary ability in the 
cause of reform. The vast scheme of law 
reform which he laid before parliament in 
1828 bore ample fruit in after times. The 
overthrow of the cumbrous and antiquated 
machinery of fines and recoveries, the aboli- 
tion of the Court of Delegates and the sub- 
stitution for it of the Judicial Committee of 
the Privy Council, the institution of the Cen- 
tral Criminal Court and the Bankruptcy Act 
are a few of his herculean labors. Although 
he always upheld the cause of liberty and 
humanity, his character carried little moral 
force. His power was altogether intellec- 
tual. As chancellor fie worked with extra- 
ordinary energy and expedited the work of 
the court in marked contrast with Eldon. 
3ut he had been trained in the common law, 
and was little fitted either by learning or Ly 
temperament for the judicial duties of the 
office. “If he had known a little law,” said 
the caustic St. Leonards, “he would have 
known a little of everything.‘ 

Waring 7. Waring, 6 Moo. P. C. 341, is 
a characteristic specimen of his judicial style. 

> Small v. Atwood, 6 Cl. & F., 232; O’Connell’s 
case, 11 do. 155; R. v. Millis, 10 do. 534; Shore v. 
Wilson, 9 do. 353; Egerton v. Brownlow, 4 H. L. 
Cas. 1. 

*Ferguson v. Kinnoul, 9 Cl. & F. 250; Stokes 
v. Herron, 12 do. 163; Birtwhistle v. Vardell, 2 do. 
581: 7 do. 895; Cookson v. Cookson, 12 do. 121; 
O’Connell’s case, 11 do. 155; R. v. Millis, to do. 
534; Atwood v. Small, 6 do. 232; Wright v. 
Tatham, 5 do. 670; Purves v. Landell, 12 Cl. & F. 
97; Egerton v. Brownlow, 4 H. L. Cas. 1; Green- 
ough v. Gaskell, 1 Myln. & K.; McCarthy v. De 
Caix, 2 Russ. & Mylne; Cooper v. Bockett, 4 
Notes of Cases, 685. 
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It is a forcible presentation of the old 
view of mental disease as affecting legal 
capacity. “We must always keep in view,” 
he says, “that the inaccuracy of 
ordinary language inclines us to forget, that 


which 


the mind is one and indivisible; that when 


BARON 


we speak of its different powers or faculties, 
as memory, imagination, consciousness, we 
speak metaphorically, likening the mind to 
the body, as if it had members or compart- 
ments, whereas, in all accuracy of speech, 
to speak oi the mind acting 
is, remembering, fancying, 


we mean 
variously, that 
reflecting, the same mind in all the opera- 
tions being the agent. We cannot, therefore, 


in any correctness of language speak of gen- 








eral or partial insanity; but we may most 
accurately speak of the mind exerting itself 
in consciousness without cloud or imperfec- 
tion but being morbid when it fancies; and 
so its owner may have a diseased imagina- 
tion, or the imagination may not be diseased, 


ALDERSON. 


and yet the memory may be impaired, and its 
owner be said to have lost his memory. In 
these cases we do not mean that the mind 
has one faculty, as consciousness, sound, 
while another, as memory or imagination, is 
diseased; but that the mind is sound when 
reflecting on its own operations, and diseased 
when exercising the combination termed 
imagining or casting the retrospect called 


| recollecting.” This doctrine was overthrown 
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by Chief Justice Cockburn in Banks v, Good- 
fellow, 5 Q. B. 549. 

Lord Cottenham (1836-41; 1846-50) 
brought to the discharge of his duties a 
complete mastery of the existing principles 
and practice of the court of chancery, which 





learned but plodding lawyer, left the court 
of Common Pleas, where he was serving 
with credit, to assume the chancellorship, 
for which he had no particular qualifications. 
He sacrificed his life in attempting to cope 
with the work. 





SIR FREDERICK POLLOCK, AFTERWARDS BARON POLLOCK. 


he regarded as the perfection of human wis- 
dom. Outside this sphere his learning was 
limited; and his mind was vigorous and 
sound rather than broad and subtle. He 
was an able and painstaking, if somewhat 
cautious, judge.’ 

His successor, Lord Truro (1850-52), a 

1 Auchterarder case, 6 Cl. & F. 46; O’Connell’s 


case, 11 do. 155; Tullett v. Armstrong; Scarbor- 
ough v. Borman, 4 Myln & Cr. 120; Cookson v. 





Lord St. Leonards (1852), who next held 
the seals for a brief period, within his limits 


Cookson, 12 Cl. & F. 121; Atwood v. Small, 6 do. 
232; Shore v. Wilson, 9 do. 353; R. v. Millis, 10 
do. 534; Stokes v. Heron, 12 do. 163; Dunlop v. 
Higgins, 1 H. L. Cas. 351; Wilson v. Wilson, 1 
do. 538; Faun v. Malcomson, 1 do. 637; Thynne v. 
Earl of Glengall, 2 do. 131; Duke of Brunswick 
v. King of Hanover, 2 do. 1; Foley v. Hill, 2 do. 
28; Piers v. Piers, 2 do. 331; Charlton’s case, 2 
Myl. & Cr. 316; Pym v. Locker, 5 do. 29. 
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realized as nearly as possible the ideal of an 
infallible oracle of the law. In complete con- 
trast to Brougham, who knew a little of 
everything, St. Leonards knew a great deal 
of one thing and little besides. In compre- 
hensive and accurate knowledge of the law 





more competent than any of his contempo- 
raries to reform the law of real property, but 
he seems to have been quite contented with 
it as it was. He literally lived in the law 
during his lifetime and bequeathed to it a 
leading case upon his death. His will could 
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LORD TRURO. 


of real property he stood for forty years 
without a rival. His judgments were always 
delivered promptly, without notes, and were 
seldom reversed. Yet it must be admitted 
that from the technical character of the sub- 
ject and his apparent lack of general culture 
they are dry reading.t St. Leonards was 

* Egerton v. Brownlow, 4 H. L. Cas. 203; Maun- 


sell v. White, 4 do. 1037; Jeffreys v. Boosey, 4 do. 
842; Lumley v. Wagner, 5 De G. & S. 485: Grey 





not be found, and its contents were estab- 
lished by oral evidence. 

Lord Cranworth (1852-58), whose profes- 
sional training had been in chancery, came 
to the woolsack after his long experience as 
a baron of the exchequer, and thus com- 


zc. Pearson, 6 H. L. Cas. 61; Brook v. Brook, 9 do. 
195; Colyer v. Finch, 5 do. 905; Savery v. King, 5 
do. 627; Bargate v. Shortridge, 5 do. 297; Jordan 
wv. Money, 5 do. 185. 
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bined a large acquaintance with both sys- 
He was a man of high character and 
His extreme cau- 


tems. 
a sound and acute judge. 
tion and timidity, however, limited the influ- 
ence which his learning and experience 
would otherwise have had.* 





the test, or one of the tests whether a person 
not ostensibly a partner is, nevertheless, in 
contemplation of law, a partner, is, whether 
he is entitled to participate in the profits. 
This, no doubt, is, in general, a sufficiently 
accurate test; for a right to participate in 





- 











BARON 


Cranworth had a marked capacity for 
lucid statement. His discussion of the vexed 
question as to what constitutes a partnership, 
in Cox v. Hickman, 8 H. L. Cas. 267, is a 
good illustration: “It is often said that 

"Cox v. Hickman, 8 H. L. Cas. 267; Egerton 
v. Brownlow, 4 do. 1; Jeffreys v. Boosey, 4 do. 
842; Oakes v. Turquand, 2 do. 369: Brook v. 
Brook, 9 do. 195; Ranger v. Great Western Ry. 
5 do. 72; Ricket v. Metropolitan Ry. 2 E. & I. 





ROLFE, AFTERWARDS LORD CRANWORTH. 


profits affords cogent, often conclusive, evi- 
dence that the trade in which the profits have 
been made was carried on in part for or on 
behalf of the person setting up such a claim. 
But the real ground of the liability is that 


App. 174; Rylands v. Fletcher, 3 do. 330; Shaw 
v. Gould, 3 do. 55; Startup v. Macdonald, 12 L. J., 
Ex. 477; Clift v. Schwabe, 17 L. J., C. P. 2; Money 
wv. Jordan, 2 De G., M. & G. 318; Hills v. Hills, 8 
M. & W. gor; Jones v. Lock, 1 Ch. App. 25. 
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the trade has been carried on by persons 
acting in his behalf. When that is the case, 
he is liable to the trade obligations and 
entitled to its profits; or to a share of them. 
It is not strictly correct to say that his right 
to share in the profits makes him liable to 
the debts of the trade. The correct mode of 
stating the proposition is to say that the 
same thing which entitles him to the one 
makes him liable to the other; namely, the 
fact that the trade has been carried on on 
his behalf; i. e., that he stood in the relation 
of principal towards the persons acting osten- 
sibly as the traders, by whom the liabilities 
have been incurred and under whose man- 
agement the profits have been made.” 

Cranworth was followed by two common 
law chancellors, Chelmsford and Campbell. 
Lord Chelmsford (1858-59; 1866-68) had 
shared with Sir William Follett the honors 
of the bar, and it has been customary to 
decry his judicial service on the general 
theory, apparently, that an eloquent lawyer 
is not apt to be a profound judge. Un- 
doubtedly he would have taken a higher 
position on the common law bench; but a 
fair examination of his work shows that he 
was a very respectable judge. Certainly he 
discharged his duties with assiduity, and his 
numerous judgments are often instructive 
on account of his habit of reviewing prior 
authorities.* 

Lord Campbell’s brief chancellorship 
(1859-61) is really a minor feature of his 
career, owing to the advanced age at which 


*Chasemore v. Richards, 7 H. L. Cas. 360; 
Peek v. Gurney, 6 E. & I. App. 377; Bain v. 
Fothergill, 7 do. 170; Hollins v. Fowler, 7 do. 762; 
Robinson v. Mallett, 7 do. 802; Rankin v. Potter, 
6 do. 83; Overend v. Gurney, 5 do. 480; Daniel v. 
Metropolitan Ry., 5 do. 49; Knox v. Gye, 5 do 
656; Duke of Buccleuch, 5 do. 418; Ricket v. 
Metropolitan Ry., 2 do. 174; Shaw v. Gould, 3 do. 
55; Hammersmith Ry. v. Brand, 4 do. 171; Lister 
v. Perryman, 4 do. 521; Gilbin v. McMullen, 2 
P. C. 318; Steele v. No. Met. Ry., 15 W. R. 597. 








he reached the woolsack. With his strong 
intellect and untiring industry he made a 
respectable equity judge, but his overbear- 
ing nature caused much friction where steady 
co-operation was most needed. 

The inferior chancery tribunals were for 
the most part highly efficient during this 
period. Shadwell (1827-50) was an improve- 
ment on his predecessors in the vice-chan- 
cellorship, but the most efficient assistance 
in chancery began in 1841 with the appoint- 
ment of Knight-Bruce (1841-51) and 
Wigram (1841-51) as additional vice-chan- 
cellors. At the same time the equitable 
jurisdiction of the Court of Exchequer was 
taken away. Knight-Bruce was a judge of 
great capacity who afterwards distinguished 
himself as a lord justice of appeal in chan- 
Wigram was profoundly learned in 
opinions have 


cery. 
technical equity, and his 
always been held in high esteem for their 
lucid exposition of equitable principles. 

In the Rolls Court much was expected 
from the appointment of Pepys (1834-36); 
but he was soon advanced to the woolsack 
as Lord Cottenham. Improvement is notice- 
able soon after the advent of Lord Langdale 
(1836). From his the decisions of 
the Rolls Court have been regularly reported 
in a separate series of reports, first by Keen 
(1836-38) and afterwards by Beavan (1838- 
66). Lord Langdale administered the duties 
of the office, at a time when its scope had 
been considerably enlarged, with industry 
and ability, as the few successful appeals 
from his judgment attest. 

If his reputation as a judge fell somewhat 
below what was expected from his distin- 
guished professional career, his lucid and 
methodical exposition of the facts with 
which he had to deal gave perfect satisfac- 
tion to those who were most interested in a 
just decision. His lofty character and abso- 
lute impartiality inspired the utmost confi- 
dence. 


time 
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SIX FEET OF GROUND. 


By Wma. ArcH. McCLEAN. 


HE law doth hedge itself about man so 
completely that poor mortal, stretching 
his arms piteously toward the Sphinx, cries 
aloud in his bewilderment, ‘‘Was law made 
for man, or was man made for a plaything 
for law?” Law tracks man to cover before 
ever he was, accompanies him with hue and 
cry through life and at the end trees him in 
his six feet of ground. Before ever his cradle 
was fashioned, it concerns itself about his 
parents, whether they be joined in wedlock 
according to the provisions of the statutes 
in such cases made and provided. When, 
peradventure, human nature has not been 
able to keep within due legal channels, the 
law will seek to discover who has gone into 
the creation business contrary to the peace 
and dignity of the commonwealth. 
Starting thus early, law keeps pace with 
man until the finish. In the days of his ten- 
der youth law is indulgent. The babe upon 
his high-chair is as great as the king upon 
his throne in the most absolute of mon- 
archies. He knows no law. He is a law 
unto himself. He hurls the symbols of his 
sceptership after his vassals with impunity. 
He plays the part of a young bull whenever 
so inclined even in his mother’s china closet. 
He commits the most willful indiscretions to 
the horror of the lords and ladies in his 
train. He makes a handmaiden of crime, 
yea, may do murder as imperiously as the 
sultan who shouts, “Off with his head.” 
With all this, it is not in the mouth of man 
according to law to impute wrong to him, 
for the babe, like the king, can do no wrong. 
There cometh a time, however, when the 
age of the babe doth lose its tenderness, a 
time when the law will permit the people to 
inquire into his indiscretions, provided the 
people assume the burden of proving that 
the infant doth know right from wrong. As 
long as right and wrong are but relative 





terms to the infant, he is as sheik, sultan or 
emperor. As the numbering of his days pro- 
ceeds, he gradually emerges from his bar- 
baric condition, passes through a state of 
semi-civilization, until at length reaching the 
age where, knowing the right, he doth the 
wrong pursue, the law compels him to stand 
and deliver the first magna charta of the 
rights of fellow beings about him. 

From that time until he reaches his major- 
ity man leads a dual legal life, goes into the 
Dr. Jekyll and Mr. Hyde business. On the 
one hand, he has reached his criminal man- 
hood, while on the other, civilly, he is a 
suckling. Knowing right from wrong, he 
must answer for all violations of the penal 
code. Knowing, however, what estate he is 
possessed of, in what ways he desires to 
squander his patrimony, what contracts he 
would enter into and what promises he 
would make for a consideration or have 
made to him for a like reason, yet for all 
such purposes he is a helpless infant. It lies 
with him after majority to plead infancy 
civilly to all promises and contracts made 
before. If the infant is smart, he will do all 
his robbing civilly and eschew the criminal 
ways of robbery, and when the neighbors 
point the finger crying “thief,” he will retort, 
“It is legal.” 

At length, when this two-faced being doth 
reach the age of voting, he is a peer among 
peers, he may sit upon a jury or have a 
jury sit upon him, civilly as well as crimi- 
nally. He hath come into his full inheritance 
of accountability, which will dog his heels 
until the end of his days, provided he doth 
not become before that time an habitual 
drunkard or lunatic. 

Then cometh the end, when man hath 
earned his six feet of ground, when he must 
hand in his resignation as the plaything of 
law, when he is aweary, carrying law like an 
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old man of the sea upon his shoulders. It 
is the point where he doth fade like a flower, 
where he will soon be cut down like the 
grass. A point where he realizes that he 
brought nothing into the world and can take 
nothing out of it. Realizing this, with a 
grim humor he writes his will, so that those 
he leaves behind may have as much fun in 
getting that which he must abandon as he 
is having in not being able to take it along. 

Lastly, and in conclusion, man drops off 
satisfied that he is beyond the pale of the 
law, that he is at the end of its tether. To 
the man so dying death is a delusion and a 
snare, for the law will follow him into his 
tomb and sepulchre. The six feet of earth 
man hath esteemed as his in fee simple and 
inalienable, becomes the last stamping 
ground for law, where the nature and char- 
acter of the rights of the corpse to its grave 
may be declared. 

It has been judicially said that the law re- 
gards with favor the repose of the dead. 
Evidently the law takes no stock in ghosts, 
and would discourage the business. Ac- 
cording to law, when you are dead it would 
be following the laws of nature and man 
to remain dead. This stalking about of the 
dead in their graveclothes has always been 
an unseemly exhibition, and it is a relief to 
feel that the law disapproves of these spec- 
tral performances. Let all spooks, sprites, 
mahatmas, banshees and the like take notice 
that any other condition than one of repose 
will meet with disfavor in the eyes of the 
law. 

It has further been declared that the law 
will protect the repose of the dead in the 
place to which their mortal remains have 
been consigned, and will not permit their 
disturbance. It may be that the repose of 
the dead and the disturbance of the repose 
is only spoken of figuratively by courts, yet 
the language is suggestive. If courts are to 
protect the repose of the dead in every emer- 
gency, if they are to take equity jurisdiction 
in all cases wherein that repose is threatened 
to be disturbed, if the arm of the law is to be 





thrown around the dead to keep them dead, 
what can be presaged of the time when 
Gabriel will arrive. May it not happen that, 
when he places his trumpet to his lips, he 
will be served with a bill asking for a pre- 
liminary injunction to restrain him from 
blowing a blast that will disturb the repose 
of the dead? And if such injunction be 
made perpetual, may not the dead be a long 
time dead? 

At all events, the first legal proposition 
that the corpse in its six feet of ground can 
assure itself of is that the law favors the 
repose of the dead and will protect that re- 
pose from disturbance. 

The next consolation for the dead is that 
there can be no property in a corpse. The 
body with the breath of life in it was a free- 
man. He was no slave. No one owned him. 
He was master of his goings and coming. 
The breath of life having escaped, the resi- 
due is no stuff that can be bartered and sold 
in the markets of the world. The corpse 
still owns himself or herself, is still master, 
and no one else has any property in it. 

The corpse, being the owner of itself be- 
fore it became a dead body, possesses cer- 
tain rights over the remains when it has 
become a corpse. The first of these rights is 
the power to direct what shall be done with 
the remains. He may make a gift of his 
cadaver either orally, before reaching that 
state, or in writing. He may consign himself 
to the grave, a retort in a crematory, to the 
sea, or to some hospital for scientific pur- 
poses. As judicially declared, a person by 
will can determine absolutely what disposi- 
tion shall be made of his remains. A testa- 
mentary request is only evidence of the 
wishes of the decedent. It has no higher im- 
port than the evidence of witnesses who have 
heard them expressed, and it follows that 
an adult has a legal right to dispose orally 
of his or her remains. 

The element of uncertainty about this 
right of disposition of the body is that the 
corpse will not be able to see to it that his 
desires are carried out. He may have been 
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eccentric, and his relatives may discount his 
wishes along the lines of their inclinations 
after he is gone. ‘This possibility ought to 
admonish one about to become a corpse, 
either to express wishes agreeable to his rela- 


tives, or to go on his way unconcerned about | 


what may become of that which is left. 


In a reported case, a girl, when sixteen | 
| keep the body unburied, or do anything 


vears of age, went to live with a friend, and 


between them a feeling of affection grew up. | 


After living with this friend seven years, the 
girl died. During these seven years she was 
entirely neglected by her parents. The girl 
had associated herself with the church of her 
friend, and before her death expressed her 
fears that her father would claim her body, 
and she would be deprived of the burial she 
desired. Before death she directed her 
friend how and where to bury her remains. 
After her death the father moved a court of 
equity to give him control of the dead body 
of his daughter for burial purposes, claim- 
ing such right as the next of kin. The court 


declared that there was no law which com- | 
pelled the next of kin to perform the duties | 


of burial. There could be no property in a 
corpse, and as the girl disposed of her re- 
mains orally, as she had a right to do, it was 


impossible to entertain the complaint of the | 


father. 

Notwithstanding, the corpse, while the 
breath was in the body, may not have given 
either written or oral directions as to the 
disposition of the remains, yet that does not 
affect the question that there can be no prop- 
erty in a corpse. 
world may legally say, I own this cadaver 
and will do with it what I please. Black- 
stone says the heir has a property in the 
monuments and escutcheons of his ances- 
tor, yet he has none in their bodies or ashes. 
If no one owns the corpse, or rather if the 
real owner has departed without directions 
as to what should be done with the remains, 
if the dead cannot bury the dead, the next 
inquiry must be, how is the corpse to be- 
come buried or burnt? Easily enough; the 
right of sepulture belongs equally to prince 


| and pauper. 





No other person in the 





To each, society owes six feet 
of ground. 

It has been declared that so universal is 
the right of sepulture that the common law 
casts the duty of providing it, and of carry- 
ing to the grave the dead body, decently cov- 
ered, upon the person under whose roof the 
death takes place; for such person cannot 


which prevents Christian burial. He can- 
not, therefore, cast it out, so as to expose the 


| body to violation or to offend the feelings 


or endanger the health of the living; and for 
the same reason he cannot carry the dead 
body uncovered to the grave. When the 
body is decently and properly buried, in an 
appropriate place, the claims of society have 
been entirely satisfied. 

It is a singular condition that the law 
gives no civil remedy for the violation of 
sepulture; yet it is a logical position. There 
is no property in a corpse as to give any one 
the right to recover in a civil court for such 
violation. The only party possible to such 
an issue is the corpse; and as it is unfortun- 
ately unable to be on hand for such purpose, 
there is no wrong nor a remedy therefore. 
The Roman law gave a civil remedy, an ac- 
tion for the violation of sepulture, to the 
relatives for any unlawful disturbance of a 
sepulture. No such action has been recog- 
nized under the English law, or in this coun- 
try, unless it be in Indiana, for the courts of 
that State alone seem to recognize that there 


| is property in a dead Hoosier. The stealing 


of a dead body was not at common law a 
larceny; logically, it was not property, and 
hence could not be stolen. Stealing a dead 
body is and always has been indictable as a 
statutory misdemeanor, not as a violation of 
private property, but as being contrary to 
common decency and shocking to the gen- 
eral sentiments and feelings of mankind. 
The fact that there is no civil remedy for 
the violation of sepulture presents certain 
novel situations. Civilly, when a corpse has 
been buried, it is earth to earth, ashes to 
ashes, dust to dust. It has become part of the 
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soil. 
much soil. Hence it follows that where a 
grave has been rifled, in the civil courts the 
remedy is by an action for breaking and en- 
tering the close. It is a trespass, for which 
the owner of the close may recover damages. 
One court has gone so far as to say that the 
fact that the soil has particular significance 
and value so as to make a trespass there- 
upon peculiarly harrowing would be an ele- 
ment in estimating the damages. It has 
been also held that an executor, or other 
person, who supplied the shroud and coffin, 
may have an action for damages against any 
one who takes them away or unlawfully in- 
terferes with them. To recover the shroud 
and coffin without the corpse would be like 
listening to the play of “Hamlet,” with the 
vacillating Dane left out. 

These cases suggest the possibility of com- 
plicated conditions. Suppose Jones goes to 
Egypt and purchases a mummy for specula- 
tive or other purposes. The tomb of some 
Rameses is rifled to furnish the mummy but 
Egypt has sunk to such depths that its de- 
cency is mot shocked thereby. Jones reaches 
this country with his mummy and keeps out 
of Indiana. He has no property in it though 
he has paid for his mummy, because the law 
declares that there can be no property in a 
corpse. The corpse is the owner of the 
mummy even though he has been dead a few 
thousand years. Suppose a thief steals the 
mummy from Jones, what remedy will the 
law give Jones? He has no property in the 
corpse. He who owns the cadaver has been 
dead too long to intervene in the contro- 
versy; besides, it would likely make little 
difference to the mummy whether he is in 
the hands of one thief or another. It is no 
larceny to steal a corpse. No sepulchre is 
rifled in the stealing; and is it possible that 
the statutory offense covers the case? Will 
the courts say that there is an exception to 
the rule that there is no property in a 
corpse, when, instead of the remains being 
earth to earth, they are in the form of tanned 
leather? What, indeed, is Jones’s remedy? 


It is no longer property, except as so | 





Really, I do not know the answer to the 
riddle, for neither the Sphinx nor the courts 
have yet spoken. I might venture to add 
that the next time Jones has a mummy 
stolen from him he had better arrange to 
have the shroud or a few ornaments taken 
along, so that there may be something in 
the case to carry the costs against the de- 
fendant. 

Primarily the law imposes upon the exec- 
utor or administrator of a deceased person 
the duty of burying the corpse decently in 
a proper place, and in a manner suitable to 
his estate. This duty must, however, be 
exercised with proper regard for the wishes 
of those who were nearest and dearest to 
the deceased in life and in accordance with 
the directions of the will, if any have been 
given. In absence of any testamentary pro- 
vision, the duty devolves upon the next of 
kin. A stranger—a good Samaritan—may 
be obliged to perform this duty, if the de- 
ceased has died under his roof, and if no 
other provision exists for its performance. 

It is undoubtedly the duty of the husband 
to bury the deceased wife, and of the wife 
to bury the deceased husband. The duty 
carries with it the right to determine the 
place of sepulture. The same duty applies 
to.the relation of parent and child. This 
duty may, however, be controlled by other 
considerations. The husband and wife may 
have separated, or a child may have been 
adopted with the consent of the parents. It 
is safe to say, in such contingencies, that 
equity would not recognize the duty of the 
husband and natural father as against the 
wishes of the wife’s relatives or adopted 
parents of the child. 

While such is the law of the land as to 
who is originally entitled to bury a human 
body, vet there is a vast difference between 
that question and the question of the re- 
moval of that body subsequently to some 
other place of sepulture after it has been 
committed to the earth in the presence of 
sorrowing relatives and friends. After that 
the repose of the dead is to be protected and 
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the sorrow is to be respected, and is not tu 
be compelled to go skipping over the coun- 
try in search of its object. 

As it has been expressed, although the 
husband or wife of a deceased person is 
primarily entitled to designate the place of 
burial, it by no means follows that the body, 
after it has been laid at rest in a suitable 
place by the consent of such husband or wife, 
can be afterwards disinterred and trans- 
ported from place to place at the mere will 
or caprice of such husband or wife. When it 
comes to a burial, it ought to be done in a 
way that will be beyond the desire to undo. 
If the transportation business is likely, the 
corpse had better be reduced to a few 
ounces of ashes and kept in a vase on the 
parlor mantel, then they can always go along 
with the other household gods in the fur- 
niture van. 

The cases involving the questions of re- 
moval of the dead body are of very rare oc- 
currence, and still more rare are those cases 
deciding who is originally entitled to bury 
a human body; and for the sake of decency 
it is well that it is so. The cases on ques- 
tion of removal all agree upon the principle 
that the jurisdiction of subject belongs to 
equity, and that the chancellor will exercise 
it with great care; what is fit and proper to 
be done must depend upon the special cir- 
cumstances of each case, having regard to 
what is due to the natural feelings and sen- 
sibilities of individuals, as well as to what is 
required by considerations of public propri- 
ety and decency. This is illustrated in the 
following cases: 

A husband consented to the burial of his 
wife in a lot owned by another, but not 
freely nor with the intention or understand- 
ing that it should be permanent. The burial 
had been in a lot of two sisters of his wife at 
a time when the husband was in great dis- 
tress of mind and worn out by caring for his 
wife during her last illness. The body of his 
wife was in a lot which he had no right to 
take care of, or adorn, or be buried in by her 
side. It was decided that a court of equity 





may permit the husband to remove her body, 
and the coffin and tombstone furnished by 
him, to his own land, and may restrain inter- 
ference with such removal. 

A wife and child had been buried in a 
lot belonging to the wife’s mother, and this 
was found to be with the consent, approval 
and satisfaction of the husband and father. 
After a lapse of three years an alienation 
occurred between the husband and his de- 
ceased wife’s relatives. The former then 
sought to. remove the remains of his wife 
and child. The court asks the question, 
ought he to be allowed to exhume their 
bodies and to carry them away to another 
place because of his alienation from his wife’s 
family? He certainly has no property in 
them which would justify such a proceed- 
ing. His right to fix the spot where the 
remains of his wife and child should rest has 
been once exercised and cannot, after the 
lapse of three years, be recalled or altered, 
when its effects would be to harrow up the 
feelings of others and to disturb unneces- 
sarily the bodies which should be left to re- 
pose in the graves to which they were con- 
signed. In this case the mother of the de- 
ceased wife offered to permit the husband and 
father to adorn the graves as he might see 
fit, and also offered the right of burial for 
himself by the side of his wife. The court 
was of opinion that these conditions were 
proper, and decreed that upon the proper as- 
surances being given the husband and father 
for the fulfillment of these conditions the bill 
asking removal of the remains would be dis- 
missed. 

In a New York case, where a son sought 
to remove the remains of his father which 
had been previously decently buried by the 
widow, he was not permitted to do so, be- 
cause of the fact that the body had been 
buried in a proper place without dissent and 
that it ought not afterwards to be disturbed 
without the consent of all the parties inter- 
ested. A proper respect for the dead, a re- 
gard for the tender sensibilities of the living, 
and the due preservation of the public health 
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require that a corpse should not be disin- 
terred or transported from place to place, 
except under extreme circumstances of 
exigency. 

A husband, because of representations 
made by his wife’s relatives that according 
to the doctrines of her church her remains 
ought to be buried in consecrated ground, 
interred the body in a Roman Catholic 
cemetery, though owning a lot in another 
cemetery at the time. Afterwards he discov- 
ered that he could not be buried in conse- 
crated ground beside his wife, and also 
learned that he could have a grave in the 
cemetery in which he owned a lot conse- 
crated according to the ritual of his wife’s 
church. He proposed to consecrate a new 
grave and remove the body thereto, so that 
he might be buried beside her. It was held 
that the husband may remove the body of 
his deceased wife from one burial lot owned 
by him to another owned by him, and that a 
court will not, upon application of a brother 
and sister of deceased wife, restrain such re- 
moval by injunction, without good cause, 
and that the religious reason was not a good 
cause, when a grave in the cemetery to 
which he proposed to remove the body could 
be consecrated so that the remains would be 
buried in accordance with the faith of the 
deceased wife. 

In another case the decgased, at her re- 
quest and with the concurrence of all her 
children, except one, was buried in her sis- 
ter’s lot. The one child who did not consent 
was absent in South America. Upon his re- 
turn he paid all the expenses of the funeral 
of his mother, and shortly afterwards died, 
leaving a will directing the erection of a 
vault in a beautiful city cemetery in which 
he desired the remains of himself, his mother 
and others of his family to be placed. The 
executors built the vault and asked to re- 
move the remains of the mother to it. This 
was objected to by the sister and a child. 
The court said that after interment all right 
of control over the remains is with the next 
living kin. It is only the living who can give 





the protection or be burdened with the duty 
of protection from which the right springs. 
It is only the living whose feelings can be 
outraged by any unlawful disturbance of the 
deceased. It is a right in which all of the 
next of kin have an equal interest. It must 
be something more than sentiment or ab- 
stract right which will induce a court of 
equity to enforce the claim of the next of kin 
by the invasion of the burial place. The 
woman was buried where she desired to be, 
with the consent of her children. She is with 
her father, mother and first born. On the 
monument is inscribed her name. Beneath 
it their ashes have commingled. It is fitting 
they should remain undisturbed. 

In a Rhode Island case the widow re- 
moved the body of her deceased husband 
from its former place of burial to another 
cemetery against the protests of the only 
child, and the court was of opinion that the 
body should be restored to the place of its 
first interment. The court said they would 
regulate the interment of a body as,a sacred 
trust for the benefit of all who may from 
family or friendship have an interest in it, 
so as to interfere in case of improper con- 
duct, such as preventing other relatives from 
visiting the place for the purpose of indul- 
gence of feeling or of testifying their respect 
or affection for the deceased. 

There is an interesting case which decides 
that where a body of a deceased husband had 
been buried for two years, and the widow 
desired to remove it, it could not be done; 
for after burial a wife had no right or control 
over the body of her deceased husband. The ° 
disposition of the remains belongs there- 
after exclusively to the next of kin. The 
duty of the wife to bury the body of her de- 
ceased husband terminated with the actual 
interment in the first instance. As widow 
she had no right to it after the interment. 

The court in this last case clinched their 
position with an odd question, one that other 
courts have been disposed to criticise. They 
ask this question: Suppose a woman has had 
three husbands who have all died leaving 
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her a widow, is she to be burdened with the 
duty and vested with the charge of their 
three bodies against the expressed wishes of 
the blood relatives and next of kin of each? 

The court must have had in mind the 
woman who had been married seven times, 
of whom it was asked the Master, whose wife 
would she be in heaven. Remembering the 
answer, the court evidently concluded that 
it was foolishness to place upon the widow 
the duty of looking after the remains of all 
her husbands as there would be no reward 
afterwards for her labors. Or the court may 
have had in mind a canon law of Europe 


| 
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which provided that a wife was to be buried 
with her last husband, and hence it only be- 
came her to concern herself about the re- 
mains of the last loved one. It is not to be 
wondered at, with such a premise, that any 
court might easily have led itself to believe 


| that any able-bodied woman, who had been 


thrice married and thrice a widow, would 
undoubtedly have many more matrimonial 
adventures before her career was ended, so 
that it was too early in the game to look for 
the last one which would yield sepulture by 
his side. 
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THE consideration of the life of the great 
Chief Justice is a theme which rightly may 
challenge the highest efforts of the orators 
on John Marshall Day. Presiding over the 
Supreme Court for more than a third of a cen- 
tury at the formative period of our national 
existence, when, more than at any later time, 
fundamental principles of constitutional law 
came before that tribunal, Chief Justice Marshall 
exercised on the character of our government 
an influence so strong, so far-reaching, so per- 
manent and so beneficial that he stands, and 
humanly speaking ever will stand, the greatest 
figure in our judicial history. So command- 
ing is his position on the bench that one may 
fail to realize his eminent services in polit- 
ical life. During the twenty-one years between 
his admission to the bar and his elevation to the 
bench, he was almost constantly in public life, 
—not because he sought office, but because, 
first by his constituents, and afterwards by 
Washington and Adams, he was picked as a 
man pre-eminently fitted to grapple with the 
great political questions of the time. In the 
halls of legislation his was one of the strong 
influences, as on the bench it was the strongest 
influence, which impressed the Federalist ideas 
upon our form of government. And his eminent 
services as envoy to France, considered by 
themselves, entitle him to an honored place 
among American statesmen; for, as President 
Adams wrote, “He has raised the American 
people in their own esteem, and if the influence 
of truth and justice, reason and argument, is 
not lost in Europe, he has raised the considera- 
tion of the United States in that quarter.” 
Washington, Lincoln, Hamilton and Marshall 
— these are the four greatest names in American 
history; and Marshall’s right to a place in this 
illustrious group is beyond question. 





Ir is gratifying to note that the celebration of 
John Marshall Day, on February 4, bids fair to 
be worthy of the great event which it com- 
memorates. A glance at the list of distinguished 
orators for that day makes it seem not unreason- 
able to hope that among the addresses there 
may be some which will rank with the masterly 
eulogies of Mr. Justice Story, and of the Honor- 
able E. J. Phelps at the first meeting of the 
American Bar Association, in 1879. There can 
be no question that the interest in the occasion 
is deep and genuine, and that it is shared by the 
bench and bar throughout the country. And it 
is a pleasure to offer congratulations to the mem- 
bers of the committee of the American Bar Asso- 
ciation having the celebration in charge, and 
especially to the officers of that committee on 
whom the active work has fallen; for to their 
energy and enthusiasm is due, in large measure, 
the success anticipated for the celebration. 


The following is the list of orators on “ John 
Marshall Day,” so far as known to us: 
Washington, D. C.: Hon. Wayne McVeagh, 


of Philadelphia. Addresses, also, by President 
McKinley and Mr. Chief Justice Fuller. 

Boston, Mass.: Hon. Henry St. George 
Tucker, of Virginia. Addresses, also, by Mr. 
Chief Justice Holmes, of the Supreme Court of 
Massachusetts, and Hon. Richard Olney. 

Harvard University, Cambridge, Mass. : Prof. 
James Bradley Thayer. 

Yale University, New Haven, Conn.: Hon. 
Charles E. Perkins, of Hartford; Mr. Justice 
Chipman, of the United States Court, and Mr. 
Justice Baldwin, of the Supreme Court of Conn. 

Albany, N. Y.: Hon John F. Dillon, of New 
York. 

Philadelphia, Pa.: Mr. Justice Mitchell, of the 
Supreme Court of Pennsylvania. 

Wilmington, Del.: Prof. John Bassett Moore 
of Columbia University ; Hon. George Gray, of 
the United States Court. 

Baltimore, Md.: Hon. Charles Marshall, Hon. 
William P. Whyte, Hon. Charles J. Bonaparte. 
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Richmond, Va.: Mr. Justice Horace Gray, of 
the United States Supreme Court. - 

Parkersburg, W. Va.: Mr. Justice Brown, of 
the United States Supreme Court. 

Nashville, Tenn.: Judge Horace Lurton. 

Charleston, S. C.: Hon. Charles H. Simonton, 
of the United States Court. 

New Orleans, La.: Hon. Joseph P. Blair. 

Cleveland, Ohio: Prof. Hampton L. Carson, 
of the University of Pennsylvania. 

Cincinnati, Ohio: Judge John F. Follett. 

Columbus, Ohio: Mr. Chief Justice Shauck, 
of the Ohio Supreme Court. 

Chicago, Ill.: Hon. Henry Cabot Lodge, 
United States Senator from Massachusetts. 

Bloomington, Ill.: Hon. Isaac Phillips. 

Springfield, Ill.: Hon. William Lindsay, 
United States Senator from Kentucky . 

Indianapolis, Ind.: Hon. John C. Black. 

Iowa City, Ia.: Hon. John M. Baldwin. 

Detroit, Mich.: Hon. Luther Laflin Mills. 

Milwaukee, Wis.: Hon. Neal Brown. 

St. Louis, Mo.: Mr. Justice Thayer, of the 
United States Circuit Court of Appeals. 

Yankton, So. Dak.: Hon. Bartlett Tripp. 

Cheyenne, Wyo.: Mr. Chief Justice Potter. 

Manchester, N. H.; Prof. Jeremiah Smith, of 
Harvard University; Mr. Justice Edgar Aldrich, 
of the United States Court; Mr. Justice Wallace, 
of the Supreme Court of New Hampshire. 


THE sentiment which undoubtedly exists in 
many quarters in favor of the revival of whip- 
ping as a punishment for certain offences may 
find support in the provision in the new crim- 
inal code of Canada which allows flogging in the 
case of burglars found in the possession of 
weapons of offence. “ Formerly,” as the #ven- 
ing Fost points out, “ this penalty might be 
applied when robbery was attended by vio- 
lence; now it is extended to cases in which 
intended violence is to be presumed. The pen- 
alty is aimed particularly against the tramps 
who infest the country. For these gentry mere 
imprisonment is no deterrent to theft and vio- 
lence. It is believed, however, that they value 
their skins, and that their moral natures may 
best be reached through their epidermises.” 
The same reasoning applies to an appalling 
number of brutal and ruffianly crimes which 





come constantly before the courts ; for example, 
cases of rape in which the victim is a child of 
tender years. Or take a recent case in which 
it appeared that the prisoner had been impris- 
oned several times for assaulting his wife, in 
one of which assaults her jaw was broken, and 
that it was his practice to beat her each time he 
came out of jail after serving a sentence for 
maltreating her. In a case like this it is an 
absurdity to fear that whipping might have a 
brutalizing effect on the offender. Nor could 
it have such an effect on the public, if the flog- 
ging were administered in private. Clearly 
imprisonment had no deterrent effect. But the 
fear of sharp bodily pain might be effectual ; 
and if, as we believe, it would have a restraining 
influence, we can see no reason why the threat of 
corporal punishment should not be held over 
the ruffian class in the community. 


WitH the new year comes the first number of 
the Columbia Law Review, published by the 
law students of Columbia University. It is a 
pleasure to welcome the new-comer in the field 
in which the Harvard Law Review, for nearly 
fifteen years, has done remarkably good work ; 
and if the initial number is the forerunner of 
later numbers equally good, the new review has 
already justified its existence. The leading 
article is by Professor Keener, who considers 
the question of “ The Burden of Loss as an 
Incident of the Right to the Specific Perform- 
ance of a Contract,” and reaches the conclusion 
that, in cases where equity will decree specific 
performance of a contract for the conveyance of 
real estate, payment for which is to be made at 
the time of conveyance or subsequently, the loss 
should fall on the vendee. This is in accord 
with the English decisions and those in a major- 
ity of the American States, but in disagreement 
with Professor Langdell and the courts of Mas- 
sachusetts and Maine. Sir Frederick Pollock 
contributes an interesting and scholarly article 
on “ The History of the Law of Nature,” in 
which he traces its development from the 
conception of the Roman jurists down to the 
foundation of the modern Law of Nations by 
Grotius, and shows, too, that it is to be found 
even in the common law. The remaining 
article is by Edward B. Whitney, who discusses 
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« Another Philippine Constitutional Question — 
Delegation of Legislative Power to the Presi- 
dent.” He finds that ‘the courts, while 
repeating indeed the old maxim that legislative 
power cannot be delegated, have very nearly 
overthrown it [e. g. in Fie/d v. Clark, 143 U.S., 
649, and Dunlap v. United States, 173 U.S., 
65,] and have done so because it was not based 
on sound reasoning and has always been imprac- 
ticable in application. The maxim is, in fact, a 
restriction upon legislative power.” The Field 
and Dunlap cases, he thinks, support the doc- 
trine that “ every statute is constitutional which 
evinces upon its face a legislative belief that 
some executive or legislative officer is better 
fitted than Congress to prescribe the course of 
action necessary to effectuate some particular 
result which Congress desires; . . . . and per- 
haps it is not improbable that this principle 
may be held broad enough even to cover an 
entire subject such as the internal government 
of the Philippines,” as, for example, under the 
Spooner bill. This bill, as Mr. Whitney points 
out, “in granting all legislative, as well as exec- 
utive and judicial authority over the Philippines 
to the President, . . . is without a precedent.” 
The only act which seriously can be suggested 
as a precedent is the Louisiana. Act; but the 
difference between this act and the Spooner bill 
is radical, in that the former was an emergency 
measure, Closely restricted in time, which “ del- 
egated little, if any, genuine legislative power to 
the President. It did not as is now proposed, 
delegate to him all the powers ‘necessary to 
govern ’ the new territory, but only those powers 
actually ‘ exercised by the officers of the exist- 
ing government of the same.’ The President 
could grant no new power, although he had 
some vague authority to regulate the ‘manner’ 
of exercising the authority already existing.” 
To our mind the minority opinion in Fie/d v. 
Clark seems the sounder. The legislative power, 
or the legislative discretion, whichever it may 
be called, delegated to the President by the 
McKinley Tariff Act of 1890, seems to us too 
broad a power or discretion to be vested in the 
Executive, and we should look with regret upon 
such an extension in this direction as would 
result, if legislation like that contemplated in 
the Spooner bill were enacted and upheld. 
However, Mr. Whitney has written an able arti- 





cle, which, like those of Professor Keener and 
Sir Frederick Pollock, to which we have referred 
already, will be read with interest by lawyers into 
whose hands this first number of the Co/umbia 
Law Review may come; and it is a creditable 
thing, alike to our law faculties and law stu- 
dents and to the profession, that our great law 
schools can publish law reviews which, like the 
magazine before us, have distinct and perma- 
nent legal value. That this is possible is due 
to the disinterested enthusiasm of many of the 
most scholarly men in the profession, who are 
willing to make these publications the medium 
for presenting the results of their studies. 


PROFESSOR JOHN BassETT Moore’s admirable 
summary of “The Progress of International 
Law,” contributed to the Evening Post’s review 
of the nineteenth century, is refreshing reading 
to those of us whom the end-of-the-century wars 
have put in a pessimistic frame of mind, — 
a state of mind the more pessimistic, if it 
happens that one looks askance at the aims 
and the conduct of these wars. The mere 
enumeration of the important changes is impres- 
sive. On the sea, the rights of neutrals have been 
defined and protected ; the duties of neutrals have 
been recognized and enforced. The freedom of 
vessels on the high seas from visitation and search 
in time of peace has been established. “ It was 
the acknowledgment of this principle that made 
the seas really free and gave freedom to com- 
merce.” Paper blockades have been done away 
with. Privateering has been abolished. On 
land, the principle of freedom, “ that new states 
and new governments are entitled to recognitidn 
on the ground of their de facto existence,” has 
been established. Actual and effective occu- 
pation has become recognized as essential to 
the acquisition of new territory by occupation. 
A system of extradition has been developed. 
Arbitration in international disputes has been 
resorted to in at least one hundred and thirty- 
six cases, exclusive of pending cases. The laws 
of war have been made, in some degree, more 
humane. There has been international co- 
operation for humanitarian ends, and for the 
protection of property rights. All in all, the 
progress in international law is not the least 
of the achievements of the nineteenth century. 
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NOTES. 

WHEN the son of a well-known judge argued 
his first case before the full bench of a State 
Court, some of the members of which were 
noted for badgering youthful counsel, the Chief 
Justice was particularly active, and began his 
questions before the counsel had finished stating 
the facts. When the young advocate came to 
the law thereof, he was constantly interrupted 
by comment and inquiry. “If it please your 
Honor,” was the invariable reply, “I will come 
to that point later.” Finally, the Chief Justice 
burst forth: ‘“ This is a most extraordinary pro- 
ceeding, Mr. Blank. You say that it is a suit on 
a judgment recovered in New York for alimony. 
I never heard of such a proceeding. What is 
your authority for bringing such a suit?” “If 
it please your Honor,” was the quiet reply, “ my 
authority is, I admit, rather questionable and 
one that has often been impugned, being only 
the Constitution of the United States, Article 4, 
Section 1.” The Chief Justice did not see fit to 
ask any more questions during the argument of 
that case. 


Lorp HERSCHELL used to tell the following 
anecdote. When he was vice-chancellor, he 
gave judgment in a case argued before him 
against a very prosy and uninteresting, but emi- 
nent, queen’s counsel, who appealed the cause. 
When it came on to be heard before the Court 
of Appeals, Sir George Jessel, master of the 
rolls, after exhausting all the means in his 
power to induce the learned advocate to be as 
brief as possible, at last resigned himself to the 
infliction of the tedious argument. 
time the queen’s counsel stated a point, which 
at once awakened the master of the rolls from 
his state of apparent somnolence, and he asked 
sharply of the advocate why the point had not 
been argued before the vice-chancellor. “ If 
it please your lordship,” was the reply, “the 
learned vice-chancellor stopped me by fraudu- 
lently pretending to be upon my side.” 


CHARLES SUMNER, says Major J. B. Pond, in 
his Eccentricities of Genius,was an aristocrat. He 
was my father’s ideal. After I had got back 
from Kansas and visited my father’s home in 


Wisconsin, father said to me: “James, the 
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Honorable Charles Sumner is going to speak at 
R—. We must hear him.” 

So we arranged to go. We walked nine miles to 
hear him speak. My father never spoke of him 
without giving him his title, He had enjoyed that 
speech immensely. I do not know whether I 
did or not. Father occupied a front seat with 
the intention of rushing up to the platform and 
greeting him by the hand when he had finished, 
but the Honorable Charles was too quick for 
him. He disappeared, got to his hotel, and no- 
body saw him. 

Father said: “ James, the Honorable Charles 
Sumner is going to Milwaukee to-morrow morn- 
ing, and we can ride with him a part of the way.” 

We were on the train early the next morning, 
and so was the Honorable Charles Sumner. He 
was sitting reading in the drawing-room car. 

Father stepped up and said: ‘ The Honorable 
Charles Sumner? I have readall your speeches. 
I feel that it is the duty of every American to 
take you by the hand. Thisismyson., He has 
just returned from the Kansas conflict.” 

Honorable Charles Sumner did not see father 
nor his son, but he saw the porter and said: 
“Can you get me a place where I will be un- 
disturbed ? ” 

Poor father! His heart was broken. During 
his last twenty-five years he never referred to 
the Honorable Charles Sumner. 


THE following anecdote is quoted by the Zaw 
Times as illustrative of Lord Langdale’s fastid- 
ious sense of honor. There was a little room in 
his chambers in the Temple, overlooking the 
gardens, a favorite of his in summer, but in 
which he could never sit in winter because the 
chimney smoked beyond endurance. On being 
made, jlater on, a king’s counsel, he found it 
necessary to move to a more eligible position, 
and of course wished to let the chambers he 
then occupied, butconscientiousness kept him in a 
state of perpetual excitement lest the laundry- 
woman should not tell every person who applied 
for them that the chimney smoked. So he wrote 
in large letters on a sheet of paper and placed it 
over the mantelpiece in the room: “The chim- 
ney of this fire-place smokes incurably, and every 
experiment has been tried to remedy the evil 
and no expense spared.” 
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THE Supreme Court in St. Petersburg, says the 
Chicago Journal, has before it one of the most 
curious cases on record. ‘The tribunal is called 
upon to decide whether a will left on a grapho- 
phone cylinder is valid, or whether the strange 
“ last will and testament ” should be disregarded 
in the settlement of the estate. One of the 
wealthiest land proprietors near Smolensk died 
a few months ago, and after the funeral his heirs 
began to look for the will. Much to their sur- 
prise, they were unable to find the slightest trace 
of it. 

The missing document, however, was found 
in a few days in the strangest place imaginable. 
A young man, happening to see a graphophone 
on a table in the library, put a record in it, which 
he supposed was that of some popular Russian 
song. To his amazement, however, instead of 
a song he heard the dead man’s voice recite the 
words of the missing will. 

The heirs were notified of this discovery, and 
they lost no time in examining the record con- 
taining the will. It was found to be flawless, and 
the question then arose whether such a will 
would be deemed valid by the courts. This 
question is now before the Supreme Court in St. 
Petersburg. 


Tue following resolution was recently intro- 
duced in the Lower House of the Colorado 
legislature : 

Whereas, a statute exists in this State providing 
for the payment of a bounty on mountain lions’ 
scalps, and 

Whereas, Hon. Theodore Roosevelt, the Rough 
Rider, Vice-President of the United States, is now 
touring the State with the avowed purpose of 
slaughtering all the mountain lions therein found, 
and 

Whereas, the slaughter thereof by the Vice-Presi- 
dent of the United States supersedes the necessity 
of the bounty thus provided by law, therefore be 
it 

Resolved, that upon the departure of the said 
Theodore Roosevelt, Rough Rider, Vice-President 
of the United States, with his knives so vividly por- 
trayed in the newspapers of the United States, that 
the law providing for the payment of a bounty upon 
mountain lion scalps should be repealed for two 
reasons: First, as a matter of economy; second, 
because we must have mountain lions, and their 
multiplication should be encouraged to the end that 
the said Theodore Roosevelt, Rough Rider, Vice- 
President of the United States, may be induced to 
return to this State to repeat his act of daring and 
prowess and thereby add to the fame of the State. 





THE salaries of English judges are set forth in 
Whitaker's Almanack. Some of the largest sal- 
aries are as follows: That of the Lord Chancel- 
lor is £10,000 a year. The Lords of Appeal 
in Ordinary receive £6,000 each. In the Court 
of Appeal, the Master of the Rolls receives 
46,000, and the other judges £5,000 apiece ; 
and in the Chancery Division, the ‘Probate, 
Divorce and Admiralty Division, and the 
Queen’s Bench Division each of the judges 
receives £5,000, except that, in the last men- 
tioned Division, the Lord Chief Justice has a 
salary of £8,000. 


AN instance of that legal courtesy which is a 
synonym of congressional courtesy, occurred in a 
Galesburg court room the other day. Attorney 
Jim McKenzie and a lawyer from East Gales- 
burg became involved in a wordy discussion, in 
which each questioned the other’s word. ‘The 
East Galesburg legal light maintained his posi- 
tion, claiming that he could find his authority. 
He turned over the pages of the statute book, 
when quick as a flash Mac said: 

“You'll find what you want on page—, sec- 
tion —.” ; 

The innocent attorney looked up the reference 
and found the law governing the running loose 
of jackasses. 

And the court smiled. — (Philadelphia Item.) 


It is recorded by historians that a Lord Chan- 
cellor of England was decapitated and a Chief 
Justice of Ireland assassinated. No law lord has 
as yet been consumed by fire. But Lord Davey 
was within measurable distance of this uncom- 
fortable fate not many days ago. It happened 
in this wise: There is in the “ Prince’s Chamber” 
in the House of Lords a large fireplace, pro- 
tected by a tall fender. The latter is topped by 
a rail, upon which it is the natural instinct of 
politicians to seat themselves. Lord Davey was 
poised upon this piece of furniture in apparent 
security and comfort, when without a cry or word 
of warning, he fell backwards into the blazing 
coals. Happily help was at once forthcoming. 
Lord Shand and the Lord Chancellor rushed to 
the assistance of their colleague, and were able to 
rescue him from his disagreeable position before 
much harm had been done. — (Daily Telegraph.) 
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LITERARY NOTES. 

By no means the least valuable of the many 
books which the possibility that the United 
States may become a colonial power, or the fact 
that it has become such already, — which shall 
we say ?— has brought from the press is Zhe 
History of Colonization, by Henry C. Morris, of 
the Chicago bar. The plan of the book is 
excellent. After a preliminary chapter in which 
the essential elements of successful colonization 
are pointed out— power in the parent state; 
density of population, excessive competition, and 
surplus of labor, producing a desire for new 
fields of work; excess of capital; production 
greater than the demands of home consumption 
and of buyers in independent foreign lands, — 
there follows a rapid, but discriminating, review 
of the colonization of antiquity,— of the Phe- 
nicians, whose aim was commercial develop- 
ment by peaceful means; of the Carthaginians, 
who were the first to act on the principle of con- 
quest in colonial matters, and who sought to 
make their possessions a source of power as well 
as of wealth; of the Greeks, whose conquests 
were, as a rule, peaceful, and whose colonial 
system was 2 most efficient force in the spread 
of civilization ; of Rome, whose victorious troops 
were followed by, or transformed into, the per- 
manent occupants of conquered lands. Coloni- 
zation of the Italian cities is next outlined; 
briefly, the early efforts of Amalfi and Pisa, and 
more fully, the ever-interesting struggles of Flor- 
ence, Genoa and Venice. Monopoly of trade, 
the destruction of competition, an extremely 
harsh policy of protection, — this was the policy 
of the Italian republics. 

Coming to modern times, the second half of 
the first volume is devoted to Portuguese, Span- 
ish, Dutch and French colonization. Dutch 
methods receive deserved attention, especially 
the methods of the Dutch East India Company, 

a company as Noél says, “ without model in 
antiquity or in the middle ages, and destined to 
serve as a type for those which were to follow 
it.’ To quote from the book before us, “ Mo- 
nopoly became the watchword of the Dutch, a 
craze in favor of extensive combinations pre- 
vailed. The tendency to exclusively privileged 


1TuHeE History OF COLONIZATION, from the Earliest 
Times to the Present Day. By Henry C. Morris. New 
York: The Macmillan Company. 1900. 2 vols. Cloth. 
$4.00. (pp. xxiv-+ xiii +842.) 





associations was then as marked in the Neth- 
erlands as the inclination to trusts in the United 
States at the present time.” Yet, in a broad 
way, Dutch activity made for the freedom of 
trade, by leading in the attack on the doctrine 
of closed seas. Incidentally is noted the 
interesting fact that in 1672, when Louis XIV 
was menacing the independence of Holland, 
the Dutch, rather than submit, had resolved 
voluntarily and en masse to emigrate to Java 
and there reconstruct their state. 

The first of these two volumes, interesting as 
it is, is, after all, but introductory to the more 
important part of Mr. Morris’ work, namely, the 
narrative of English colonization. In modern 
times the colonial systems of Spain and of Eng- 
land exemplify the two leading types in this field 
of action, the underlying principle of the former 
system being “the right of the parent state to 
draw all possible benefit and advantage for 
itself from the colonies, irrespective of the inter- 
est of the latter,” while the aim of the English 
system has been to “construct, organize, never 
exhaust, but rather strengthen the dependency, 
let it cost the mother country what it may.” Par- 
ticularly interesting, in view of the problems 
before the United States in Porto Rico and 
Hawaii, on the one hand, and in the Philip- 
pines, on the other, are the two chapters on 
later English colonization in the West Indies 
and in the Crown Colonies, respectively. 

It remains to be said only that out of a large 
knowledge of his subject Mr. Morris has pro- 
duced a work which, in a relatively small com- 
pass, gives a clear, concise and readable history 
of colonization. Especially to be commended 
as of value to those wishing to make a more 
detailed study, are the numerous notes with 
which the text is fortified, and the seemingly 
very full bibliography, of some thirty pages. 


THERE is always an added interest in a book 
written by one who is, to use a slang phrase, 
“on the inside,” and this holds true of Dr. Far- 
relly’s recent book! on the South African ques- 
tion. For the author, an advocate of the Supreme 
Court of Cape Colony, has had unusual oppor- 
tunities to study the problem in his official 


'THE SETTLEMENT AFTER THE WAR IN SOUTH 
Arrica. By W. /. Farrelly, LL.D. New York: The 
Macmillan Company, 1900. (pp. xv + 323). 
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capacity as advisory counsel to the Transvaal 


Republic on the legal questions arising under 
the Conventions with the Imperial Government. 
As a result of his study and investigations we 
have a valuable book. The history of the British 
and Dutch in South Africa is outlined; the va- 
cillating attitude, in the past, of the Imperial 
Government towards the Boers calls forth the 
strong condemnation of the author. To this he 
lays much of the blame for the present serious 
trouble. While he treats, at some length, the 
wrongs of the Uitlanders, giving both versions, 
he finds that the real cause of the conflict does 
not lie there. For, in Dr. Farrelly’s view, war 
was inevitable, sooner or later; the Boers had 
accepted with enthusiasm the so-called young 
Afrikander propaganda, which spread over 
South Africa immediately after the retroces- 
sion of the Transvaal, following the unavenged 
defeat of Majuba Hill. What this propaganda 
sought was nothing less than the complete ex- 
pulsion of the British from South Africa, leaving 
them only a naval and army station, and the 
establishment, in their stead, of an independent 
Afrikander nation. Such a blow might threaten 
the stability of Imperial rule the world over ; so 
that the present war became in fact a fight for 
the very existence of the British Empire. To 
our minds, this is the ground, if any, on which 
the war can be justified. And if, as the author 
holds, ‘the continued existence of the Empire 
turns on the inclusion or the exclusion of South 
Africa from its sphere of influence,” he is clearly 
right in insisting on the necessity of finality in 
the settlement after the war is over; a settlement 
in which, he maintains, British supremacy must be 
established beyond question, by making, for some 
time at least, the two Boer Republics into a Crown 
Colony. 
BOOKS RECEIVED. 

THE Masque oF JUDGMENT. A Masque- 
Drama in Five Acts and a Prelude. By William 
Vaughan Moody. Boston: Small, Maynard and 
Company. 1900. Cloth: $1.50 (pp. 127). 

FORTUNE AND MEN’s Eyes. New Poems 
with a Play. By Josephine Preston Peabody. 
Boston: Small, Maynard and Company, 1900. 
Cloth: $1.50 (pp. 111). 

CONCERNING CHILDREN. By Charlotte Per- 
kins [Stetson] Gilman. Boston: Small, Maynard 
and Company. 1900. Cloth: $1.25 (pp. 298). 





NEW LAW BOOKS. 

THE Law or INSURANCE AS APPLIED TO FIRE, 
LiFE, ACCIDENT, GUARANTEE, AND OTHER 
Non-MariTIME Risks. By John Wilder May. 
Fourth edition, revised, analyzed, and greatly 
enlarged by John M. Gould. Little, Brown & 
Co., Boston. 1900. Two volumes. Law sheep. 
$12.00. (xciv + vi + 1510 pp.) 

May on Insurance first appeared in 1873. 
There has been a new edition every nine years. 
Here is an emphatic verdict by the profession 
that the book is useful. 

The noticeable feature of the work is that it 
omits marine insurance. ‘This omission, though 
thoroughly in accordance with the present taste 
of most American lawyers, indicates a great 
change in point of view since the time when 
marine insurance was much the most impor- 
tant application of the general doctrines of in- 
demnity. 

Insurance, as a branch of legal literature, has 
had an interesting history. The earliest English 
books into which one must look for the law upon 
this subject are hardly law books at all. They 
are books made for merchants. The most im- 
portant of them are Malynes’ Lex Mercatoria 
(1622), Molloy’s De Jure Maritimo (1676), and 
Magens on Insurances (1755). 

In early days lawyers and the ordinary courts 
had few dealings with the subject. Insurance 
was simply one of the incidents of foreign trade. 
Underwriting was in the hands of merchants — 
largely foreigners. Disputes ‘were settled by 
arbitration, or at any rate in tribunals foreign to 
the common law. The principles applied were 
not local, but world-wide. Thus it happened 
that for several centuries after insurance was 
known in England, the topic was not conceived 
to be one on which some knowledge should be 
possessed by an English lawyer. 

Even before 1756, however, — which was the 
beginning of Lord Mansfield’s chief justiceship, 
— insurance cases became not unusual in the 
ordinary courts. This was because war with 
Spain and with France produced a great increase 
in marine underwriting and gave rise to many 
losses and disputes. After Lord Mansfield had 
been on the bench a few years, war with the 
United States and with the greater part of conti- 
nental Europe led to a still greater amount of liti- 
gation. Then came lawyers’ books on insurance. 
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The two best known early works of this class are 
Park on Marine Insurance (1787), and Marshall 
on Insurance (1802), which deal with marine 
questions almost exclusively, and, by reason of 
giving the only accessible reports of some early 
cases, still continue to be of considerable practi- 
cal use. Until the middle of the nineteenth 
century, there were occasionally new editions of 
Park and Marshall. For many years, however, 
Arnould on Marine Insurance (1848), which is 
still kept alive by thorough. revision, has been 
beyond comparison the chief English authority. 
The English books on fire and life insurance 
are of distinctly less importance. Indeed, in 
England, marine insurance is so much the most 
important branch, that on fire and life questions 
the American lawyer finds little of value in Eng- 
lish decisions and treatises. 

In America the history of bookmaking has 
been different. Upon marine questions there 
are three American works of high authority 
both in America and in England. It is proba- 
ble that they are cited more often abroad than 
at home. They are Phillips on Insurance (1823), 
Duer on Marine Insurance (1845), and Parsons 
on Marine Insurance (1868). Phillips deals 
with all kinds of insurance to some extent; 
and came to a fifth edition in 1867. Duer and 
Parsons deal with marine insurance exclusively, 
and have never reached a second edition. 

The fate encountered by Duer and Parsons 
harmonizes with the easily ascertained fact that 
since about. the middle of the nineteenth cen- 
tury American courts have had comparatively 
little to do with marine questions. The vast 
bulk of insurance litigation involves fire, life, 
accident, and the beneficial orders. Few Amer- 
ican lawyers participate in amarine insurance 
case in the course of even the longest lifetime 
at the bar. ‘This is unfortunate. All kinds of 
insurance are related, and no kind can be mas- 
tered by itself. Marine insurance is the oldest 
of all the branches and the one most thoroughly 
developed. It is the natural gateway to the 
whole law of insurance; but the American 
lawyer of these days insists upon climbing in 
by some other way. Publishers and authors 
must be expected to satisfy the demand. 

May on Insurance obviously aims to meet 
exactly the narrow view of our American law- 


yers. As the title-page says, it treats of “the 





law of insurance as applied to fire, life, acci- 
dent, guar-ntee, and other non-maritime risks.”’ 
Within the limits set, the author worked very 
conscientiously. The original text painstak- 
ingly states the law in a readable form, giving 
the reasons, and seldom degenerating into a 
mere abstract of decisions. 

The editorial additions, with welcome excep- 
tions here and there, rather tend toward making 
the book a digest, as is almost inevitable when 
an editor is employed to bring a work down to 
date. The editor’s text and notes contain a 
substantial number of slips. Thus on page 14, 
he cites Sun Insurance Office v. Merz, from the 
Supreme Court of New Jersey, although the 
decision had already been reversed by the Court 
of Errors, as reported in a number of the Atlan- 
tic Reporter cited in the same note. In many 
instances — among others, pages 16, 28, 77, 
1o1, 116, 117, 128,—he has failed to add the 
official references for cases which the author 
was compelled to cite from periodicals exclu- 
sively. Although the editor has printed the 
Massachusetts standard form of fire policy, he 
has not given the New York form, which is in 
vastly greater use. There seems to be a doc- 
trine of chances by which in every piece of 
literary work some slips are bound to occur. 


THE Law AND PRACTICE IN BANKRUPTCY UNDER 
THE NATIONAL BANKRUPTCY ACT OF 1898. 
By Wm. Miller Collier. Third edition, re- 
vised and enlarged by /ames W. Eaton. 
Albany, N. Y. Matthew Bender. 1goo. 
The first edition of this valuable work, follow- 

ing, as it did, hard upon the heels of the pas- 

sage of the Act itself, gave evidence, naturally 
enough, of haste in preparation, though in plan 
and substance it was very welcome to practising 
attorneys, to many of whom bankruptcy under 

United States law was an entirely new field. 

In the third edition, which appears after the 
Act has been in operation two and one half 
years, the general plan of the earlier editions 
has lent itself admirably to an exceedingly use- 
ful and comprehensive presentation of the de- 
cisions of the courts under the new law. In 
addition to the text of the law of 1867, there 
have been inserted the text of the present act 
as a whole, with an index, and the laws of 1800 
and 1841. 
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A decided improvement in the third edition, 
which makes for the comfort of the reader and 
is in itself no slight compliment to the industry 
and skill of the editor, lies in the fact that the 
discussion of the various sections appears in 
large type, as large as that of the Act itself, 
while, notwithstanding the insertion of very 
generous extracts from the language of the 
courts in cases arising under the present law, 
and the additions mentioned above, this edition 
contains but one hundred and seventy pages 
more than are found in the second edition. 
The reading lawyer can much more readily 
come at the writer’s point of view, if the keenest 
exercise of his thinking powers is not hampered 
by the physical straining of his eyes in reading 
page after page of most solid matter in fine 
type. 

In this present edition the editor has been 
able to profit by the decisions of the courts, 
which, during the existence of the Act, have 
judicially construed most of the sections. Thus 
not only the discussion of the various sections is 
of greater value, but the liberal quotation of the 
exact language of the courts is, in many in- 
stances, sufficient to render further study of the 
reports themselves unnecessary, at least to the 
lawyer who reads the work in order to famil- 
iarize himself with the Act and its construction 
as a whole. For instance, in considering the 
question of the extent of the jurisdiction of the 
district courts conferred by Section 2, which 
appears to have “ troubled the courts more than 
any other question arising in the administration 
of the Act of 1898,” the editor has quoted to 
the extent of five pages from the exhaustive 
opinion of Mr. Justice Gray in Bardes vz. First 
Nat. Bank of Hawarden, 178 U.S. 524, which 
has definitely settled the question. 

Another instance, taken at random, serves 
further to illustrate the greater reliability of this 
present edition over the earlier issues, resulting 
from the judicial constructions of the courts. 
On the question of objection to a discharge 
owing to a failure to keep books of account, 
the author, discussing the section in the earlier 
edition, states that under the present law the 
fraudulent intent not to keep books must be 
proved, and “is not to be inferred (2d ed., 
p. 136). The judicial construction of this sec- 
tion by the courts has enabled the editor to 





say, in this third edition, that the “intent is to 
be gathered from all the circumstances.” This 
would seem a fair case of inference. Again, 
the stringency of proof is still further moderated 
by the statement that “ where a person of intel- 
ligence keeps books in such a condition as to 
be suspicious on their face, a discharge will be 
denied” (3d ed., p. 168). The cases are, of 
course, cited. 

The exemption laws of the various States are 
another helpful feature of the work, and the 
system of cross-referencing and indexing is 
careful and altogether commendable. 


HANDBOOK OF THE LAW OF BILLS AND NOTEs, 
By Charles P. Norton. Third edition by 
Francis B. Tiffany. St. Paul, Minn.: West 
Publishing Co. 1900. Law sheep. $3.75. 
(x + 553 PP): 

On opening any one of the volumes of the 
“ Handbook Series,” of which the handbook 
before us was, in its first edition, the earliest 
volume, one is struck with the fitness of the 
general make-up of the book to the end in view, 
namely the providing of an elementary treatise 
on some one of the principal subjects of the law. 
The printing in heavy type, of a concise state- 
ment of the leading principles in the subject 
treated tends chiefly to impress the principles 
on the student’s mind, thus laying a foundation 
for a more thorough study of particular points 
later ; while the commentary following the short 
statement of a leading proposition is sufficiently 
full, in most cases, to make clear the reasons on 
which the principle rests. 

In a single volume, avowedly elementary in 
its nature, anything approaching an exhaustive 
discussion of the principles of the law of Bills 
and Notes is impossible, of course; but within 
the limits imposed both by the scope and by the 
size of the book, the author has made a clear, 
concise and intelligent presentation of his sub- 
ject, admirably suited to the purpose for which 
the work was undertaken. 

At the end’of the volume is given, in some 
sixty pages, the Negotiable Instruments Law, 
enacted in fifteen States within the last four 
years; the text is that of the New York statute, 
the modifications and additions of other States 


being indicated. The notes in the body of the 
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book contain references to this recent law; but 
it might not be out of place, in the next edition, 
to give along side of the law itself brief notes or 
comments pointing out the changes which it has 
worked, or was intended to bring about, in the 
law of Bills and Notes. 


TitLeE To Lanp. By Jacques 
Dumas, LL.D. Chicago: Callaghan & Co. 
1900. Buckram. $1.50. (106 pp.) 

Within the last few years there has arisen 
in this country a widespread interest in the 
Torrens system of registering title to land — an 
interest which is especially strong among the 
members of the legal profession in Illinois, Ohio 
and Massachusetts, in which three States such 
a system has been adopted and has become the 
subject of judicial decision. Dr. Dumas’s book, 
which contains the Storrs’ Lectures delivered by 
him at Yale University, opens with a brief but 
scholarly discussion of the general principles 
which underlie the registering of land titles. The 
three essential features in such a system are held 
to be, first, the grant of an absolute title ; second, 
compulsion in registering title; third, compensa- 
tion for errors. ‘These three features, however, 
are to be found at the present time only in 
Austria (except the Tyrol), in a part of Ger- 
many — Prussia, Baden, Saxony and sixteen of 
the smaller German states, but not in Bavaria 
and Wurtemburg; in the Canton of Vaud in 
Switzerland; in the Australian colonies; in 
parts of Canada; and in the regency of Tunis. 
Yet even these systems, which agree in essentials, 
differ in many minor points; which fact makes 
necessary the separate discussion of these vari- 
ous local systems. Two chapters are devoted 
to the consideration of the English and of the 
French systems of registration, respectively. 
We venture to say that a perusal of this last men- 
tioned chapter will add to the stock of knowledge 
of most American lawyers. ll in all, this little 
book, written with a full knowledge of, and en- 
thusiasm for the subject, is both readable and 
scholarly. It may be noted, by way of post- 
script, that a Torrens bill, for the District of 
Columbia, is pending in Congress, and that in 
Rhode Island a commission, appointed by the 
legislature, has the matter of registration under 
consideration. 


REGISTERING 





ENCYCLOPEDIC NOTES. 


MUTTERINGs of the approaching conflict between 
the legal encyclopedias are becoming distinctly 
audible in law book circles, and the appearance of 
the first volume of the Cyclopedia of Law and Pro- 
cedure is awaited with much interest. One cannot 
but marvel at the courage of the new comer in so 
boldly throwing down the gauntlet. It is a matter of 
more or less general knowledge that the battle is not 
always to the strong, and the publishers of the new 
work seem so confident of success that it would not be 
advisable to predict their defeat at this early stage 
of the contest. Napoleon on one occasion defeated 
three armies, each of which was numerically equa! 
to his own, by merely following the principle of con- 
centrating his forces at one point, and the same 
tactics are quite likely to prove equally effective in 
the manufacture of law books. That it is feasible to 
present in one set a treatment of all the law, adjec- 
tive as well as substantive, together with citations 
to suitable forms is the contention of the American 
Law Book Company; and that it is eminently de- 
sirable there can be no question. If, therefore, such 
a devoutly wished for consummation is possible of 
achievement, and the work is carried to completion 
on the same high level reached by the articles already 
in print, then the triplicate system of the old con- 
cern is liable to find existence a more strenuous 
matter than hitherto. 

Another point that will count very materially in 
favor of the new publication is to be found in the 
promise of the publishers to keep their books up to 
date by an inexpensive system of annotation. All 
things else being equal, a book that annually renews 
its youth must ultimately prevail over one that is 
aging year by year. A query very naturally arises 
in the lawyer’s mind as to the possibility of covering 
the whole field of the law in the space contemplated 
by the Cyclopedia of Law and Procedure. When, 
however, it is remembered that the combined strength 
of the opposition’s three sets will reach some seventy 
odd volumes it is desirable to see the same matter 
compressed into thirty-two. Of course, in splitting 
up the law into three parts there must necessarily be 
much duplication and the saving of space in this re- 
spect will be very considerable; and the plan of 
treating all of a subject in one place instead of scat- 
tering it around under numerous independent titles 
will also make for compactness as well as conve- 
nience. And after all, the problem is one that con- 
cerns the publishers alone, as the work is guaranteed 
complete in thirty-two volumes, and the consequences 
of a miscalculation will not fall upon the buyer —-a 
truly unusual thing in the law book business, as is 
well known. 























